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FOREWORD

The fight against corruption has only recently been placed on the
international policy agenda, despite its long-known effects on democratic
institutions and economic and social development. Today, many international
organisations are addressing the global and multi-faceted challenge of fighting
corruption. The main contribution by the OECD has been in the area of fighting
corruption in international business transactions. The 1997 Convention on
Combating Bribery of Foreign Public Official in International Business
Transactions, together with the 1996 Recommendations and 1997 Revised
Recommendation of the Council on Combating Bribery in International
Business Transactions were adopted by all OECD countries and five non-
OECD countries. It is a legally binding document, the implementation of which
is systematically monitored. This convention has since become a powerful tool
in controlling international bribery.

The OECD Guidelines for Multinational Enterprises and Principles of
Corporate Governance are non-binding tools that help level the competitive
playing field for companies and ensure the integrity of business operations. The
OECD also addresses the demand side of bribery through its work on public
governance, which includes Recommendations on Improving Ethical Conduct in
the Public Service, Guidelines for Managing Conflict of Interest in Public
Service and Best Practices for Budget Transparency. The Support for Improved
Governance and Management Programme (SIGMA) helps the EU candidate
and new member countries to reform their public administration, and to
strengthen their public procurement and financial control systems. The OECD
also fights corruption in aid-funded procurement and has endorsed the
Recommendations on  Anti-Corruption  Proposals for Bilateral Aid
Procurement.

The OECD supports several regional initiatives to promote anti-corruption
actions in non-member countries. The Anti-Corruption Network for Transition
Economies — one such initiative — assists the countries of Central, Eastern and
South Eastern Europe, Caucasus and Central Asia in their fight against
corruption by providing a regional forum for exchanging experience and
elaborating best practices. Ministers launched the Istanbul Anti-Corruption
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Action Plan in 2003 to provide targeted support to Armenia, Azerbaijan,
Georgia, Kazakhstan, the Kyrgyz Republic, the Russian Federation, Tajikistan
and Ukraine. Implementation of this Action Plan includes reviewing the legal
and institutional framework for fighting corruption, identifying its achievements
and weaknesses, and proposing further actions.

The review was based on the OECD methodology for self-assessment and
peer review. Self-assessment reports were prepared by the governments of
Istanbul Action Plan countries. International teams of experts reviewed the
reports and provided their assessment and recommendations. The
recommendations were endorsed at review meetings, which brought together
national governments of Istanbul Action Plan countries, other transition
economies and OECD countries, international organisations, international
financial institutions, as well as civil society and business associations involved
in fighting corruption in the region. The recommendations contain country
specific actions in areas such as strengthening anti-corruption policy and
institutions, reforming anti-corruption legislation according to international
standards, and implementing preventive measures by ensuring an ethical civil
service and effective financial control.

This report presents a systematic international anti-corruption review of
Georgia. The results, presented in this publication, provide an important guide
for this country in its anti-corruption efforts. The recommendations provide a
benchmark for regular monitoring of Georgia’s progress. This report also serves
as a reference for other partners involved in fighting corruption not only in
transition economies, but also in other regions of the world.

William Witherell
Director for Financial and Enterprise Affairs
OECD
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INTRODUCTION

Istanbul Anti-Corruption Action Plan

The Istanbul Action Plan for Armenia, Azerbaijan, Georgia, Kazakhstan,
the Kyrgyz Republic, the Russian Federation, Tajikistan and Ukraine was
endorsed at the 5th Annual Meeting of the Anti-Corruption Network for
Transition Economies (ACN) in September 2003 in Istanbul. ACN Secretariat,
based at the OECD Anti-Corruption Division, provides secretarial support for
the Istanbul Action Plan. An Advisory Group was established to assist the
Secretariat to develop, implement and assess the Work Programme of the
Istanbul Action Plan; the Group brings together national coordinators from the
Istanbul Action Plan countries, OECD members and donor agencies,
international organisations, civil society and business groups.

The implementation of the Action Plan foresees several phases: review of
legal and institutional framework for fighting corruption and endorsement of
recommendations; implementation of the recommendations though national
actions and international support; and review of progress in implementing the
recommendations. The first phase — country review of legal and institutional
frameworks for fighting corruption — has been conducted in 2004.

Country Reviews

The methodology of the review was based on the OECD practice of mutual
examination, and took account of the experience of other organisations, such as
the Council of Europe and its GRECO review programme. The Istanbul Action
Plan review included the following elements: self-assessment carried out by the
governments of examined countries; expert analysis of the self-assessment
report by a team of peer reviewers; discussion of the assessment and
recommendations developed by the experts during Istanbul Action Plan review
meetings; and endorsement of country recommendations based on consensus.

To help the governments to carry out the self-assessment, the Secretariat
developed Guidelines for Status Reports. The Guidelines included a series of
questions with comments, covering the following areas: national anti-corruption
strategy; promotion of accountability and transparency (ethics in the public
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service; public procurement; financial control; tax and customs systems; money
laundering; corporate accounting and auditing; access to information; private
sector and civil society involvement; political party financing); criminalisation
of corruption (definition and elements of offences including active and passive
bribery and other corruption related offices; sanctions; statute of limitations;
definition of a public official; defences and immunities; jurisdiction;
confiscation of proceeds; corruption in private sector and liability of legal
persons); specialised service; investigation and law enforcement (distribution of
powers between law enforcement agencies; mandatory and discretionary
prosecution; investigative capacities; organised crime and corruption);
international aspects and mutual legal assistance.

The self-assessment reports were developed by the governments of the
Istanbul Action Plan countries, based on the inputs of their national institutions,
involved in the prevention and combating corruption. The reports were
supported by extracts from various legal acts. These reports provided the main
basis for country examinations. Additional publicly available sources of
information were used as well, such as reports developed by other international
organisations. Reports specially prepared for this review by the civil society
groups provided an important input.

Teams of review expert teams were established for each country. The
experts were nominated by the governments of Istanbul Action Plan countries
(excluding the examined country), other transition and OECD countries,
international organisations and civil society groups participating in the Action
Plan. The expert teams studied the reports and other available information, and
developed draft assessments and recommendations for each country. The draft
assessment and recommendations were presented at review meetings, which
brought together some 80 participants, representing all the main stakeholders.
The review meetings provided an opportunity for the national delegations to
present their self-assessment report, the review team presented draft assessment
and recommendations, and all the participants debated final recommendations.
The recommendations were endorsed by consensus.

Assessments and Recommendations

The recommendations include general assessment and recommendations,
followed by concrete recommendations in three broad areas: national anti-
corruption policy and institutions; legislation and criminalisation of corruption
and transparency of the civil service. The assessment and recommendations
vary among the countries reflecting different national situations. While it is
impossible to summarise the findings for all the countries, a number of common
issues emerged during the review.
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Anti-Corruption Policies and Institutions

Many countries have declared the fight against corruption a key priority in
the broader framework of economic and social reforms. At the time of the
reviews, Georgia and Ukraine were entering the stage of updating their existing
anti-corruption strategies; Armenia has adopted its anti-corruption strategy;
Azerbaijan and Tajikistan were in the process of elaborating and adopting such
policy instruments. While recognising these achievements, the
recommendations stress the need to improve the analytical basis for such
programmes, including the need to study the patterns and trends of corruption in
each country, to identify sectors and institutions where the risk of corruption is
particularly high. The recommendations call for reinforcement of
implementation measures, and a balanced approach of repressive and preventive
measures. They further underline the importance of a participatory process for
the elaboration and monitoring of anti-corruption programmes and strategies,
which should involve all branches of public authorities, civil society and private
sector. Finally, the recommendations stress the importance of effective
monitoring and reporting mechanisms to support the implementation of anti-
corruption policies.

Armenia, Georgia and Ukraine have established anti-corruption councils or
committees responsible for the elaboration and/or monitoring of the
implementation of anti-corruption strategies. The recommendations call to
strengthen these bodies by ensuring their independence and high moral of their
members, promoting public involvement in their work and providing adequate
resources for their effective operations. Establishing a national multi-
stakeholder anti-corruption council was recommended for Tajikistan. In
addition to these policy bodies, it was recommended for all countries to
establish specialised anti-corruption law-enforcement agencies, responsible for
detection, investigation and prosecution, as well as for the coordination among
other law-enforcement agencies involved in the fight against corruption.

The recommendations for all countries stress the importance of awareness
raising among the general public and public officials, and training at all levels,
including corruption-specific training for policy, prosecutors, judges and other
law enforcement officials.

Legislation and Criminalisation of Corruption
The assessment of national anti-corruption legislation confirmed that all
reviewed countries have developed core legislation criminalising corruption and

corruption related crimes, but national anti-corruption legal standards fall short
of international anti-corruption standards, such as the Council of Europe’s
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Criminal Law Convention on Corruption, the United Nation’s Convention on
Corruption and the OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions. The recommendations in the
field of anti-corruption legislation require from all countries of the Action Plan
to reform national legislation and to bring in line with the international anti-
corruption standards, including the following recommendations:

e Criminalise offer and promise of bribe, non-material benefits and
trading in influence, and bribery though a third person; clarify
provisions about gifts to officials;

e Ensure adequate sanctions for corruption and corruption related
offences, strengthen sanctions for active bribery;

e Ensure effective responsibility of legal persons for corruption;

¢ Ensure mandatory confiscation of proceeds, value based confiscation,
and confiscation from third persons; consider introducing legal
provisions for checking and seizure of unexplained wealth;

e Ensure sufficient statute of limitation for corruption and corruption
related offences;

e Ensure that definition of a public official is broad enough to include
all levels of power, state representatives on boards of companies,
foreign and international officials;

e Reduce scope of immunities and categories of officials who benefit
from them, clarify criteria for lifting immunities;

e  Ensure effective international mutual legal assistance;

e Ratify the Council of Europe and the UN Conventions against
corruption.

The recommendations call the countries to harmonise their anti-corruption
legislation in order to ensure that the provisions of Laws on the Fight against
Corruption, which were recently adopted in many countries, are adequately
reflected in the Criminal Code and other relevant legislation, and that
disciplinary, administrative and criminal corruption offences do not contradict
each other, and do not leave legal gaps.

The reviews stressed that more information was needed to assess actual
interpretation and implementation of the legal texts. The recommendations call the
countries to evaluate continuously the application of their national anti-corruption
legislation, and to develop it further based on the analysis of its effectiveness.
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Transparency of Civil Service

During the review of corruption prevention measure in civil service,
countries have reported about their efforts in developing regulatory frameworks
in such areas as merit-based civil service and management of conflict of
interest; transparency and fairness in public procurement and taxation; financial
control and anti-money-laundering; political party finance; and public access to
information. The recommendations propose further reforms in these areas,
including the following:

e Introduce unified merit-based system for appointments and promotion
in the civil service, which would, to the extend practicable, limit
discretional decisions;

e Elaborate and disseminate comprehensive practical guides for public
officials on corruption, conflict of interest, ethical standards, sanctions
and reporting of corruption; provide training on anti-corruption to
officials; introduce codes of conduct for civil servants, particularly in
the agencies where the risk of corruption is high; consider the
introduction of an ethics supervision body/commissioner;

e Ensure effective implementation of Conflict of Interest legislation,
including strengthening of monitoring of its implementation,
empowering relevant institutions to verify the accuracy of submitted
declaration of assets, sanctions for failure to comply with
requirements; Improve the mandatory asset disclosure system for
higher ranking public officials in all branches of government;

e Adopt measures for the protection of employees in state institutions
and other legal entities against disciplinary action and harassment
when they report legitimate suspicious practices within the institutions
to law enforcement authorities or prosecutors, by adopting legislation
or regulations on the protection of “whistleblowers”; improve the
system of internal investigations in cases of suspected or reported
corruption offences;

e Introduce measures to limit discretion in public procurement;
introduce eligibility criteria to exclude from bidding companies, which
had been convicted for corruption; promote electronic contracting;
enhance transparency of procedures and publishing public
procurement information;

e Review the regulatory framework for taxation to reduce incentives for
tax evasion and to limit the discretionary powers of tax officials;

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005

15



16

e  Pursue the implementation of the FATF recommendations; adopt and
enact anti-money laundering legislation; establish and strengthen
Financial Intelligence Units; build expertise necessary for financial
investigations in corruption-related cases, ensure coordination and
exchange of information with financial control/audit institutions;

e Consider establishing an office of an Information commissioner to
receive appeals under the Law on Access to information; limit
discretion of officials and the scope of information that could be
withheld; enhance cooperation with civil society.

Implementation of Recommendations

While these recommendations are not legally binding, they represent the
commitment of the participating states, and are expected be implemented as
such by their governments. Implementation of these recommendations will not
only support the objectives of the Istanbul Anti-Corruption Action Plan, but will
also help the countries to meet their legally binding obligations under the United
Nation’s Convention on Corruption and the Council of Europe’s Criminal Law
Convention on Corruption.

Besides, the results of the reviews provide a framework for launching the
second phase of the Istanbul Action Plan, which will focus at the regular
monitoring of national actions to implement the recommendations and at
thematic reviews on selected priority issues; they will also provide a benchmark
for review of implementation of recommendations, planned under the third
phase of the Action Plan.

Following the introduction, the book presents the recommendations and
addendum to country assessment. Next section contains the full text of the
updated self-assessment report. Technical annexes, civil society report and the
text of the Istanbul Action Plan are presented in Annexes. This publication was
compiled by the OECD Secretariat; it is available in English and Russian
languages. for more information, please refer to the web site of the Anti-
Corruption Network for Transition Economies/OECD
www.anticorruptionnet.org.
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SUMMARY ASSESSMENT AND RECOMMENDATIONS

Endorsed on 21 January 2004
National Anti-Corruption Policy, Institutions and Enforcement
General Assessment

In recent years, Georgia has undertaken a substantial number of anti-
corruption measures aimed at the establishment of specialised anti-corruption
bodies and the adoption of a legal framework in line with international
standards. As a result, there exists today a relatively well developed framework
of relevant legislation.

The Anti-corruption Coordination Council and the Anti-corruption Bureau
were established in 2001. A set of recommendations was developed by the
Council, and adopted by the President, in order to achieve to limit corruption.
The recommendations included changes to legislation for the civil service, for
public access to information, and for public procurement.

Georgia had already adopted in 1997 a specific Law on Conflict of Interest
and Corruption in the Public Service. This law regulates in detail conflict of
interest situations and requires complex asset declarations to be submitted by
officials. It is, however, difficult to measure the real impact of these provisions
as no agency is in charge of their enforcement.

The implementation of anti-corruption policies and measures are at present
constrained by the difficult and challenging economic and social situation.
While specialised anti-corruption bodies with analytical, policy and
coordinating powers exist, Georgia does not have specialised law enforcement
and prosecutorial bodies focused exclusively on detection, investigation and
prosecution of corruption. Neither do the state financial control institutions
make a significant contribution in the fight against corruption. It is clear,
therefore, that the implementation and enforcement of this legislation, and the
general lack of capacity of public institutions, which present the major
challenges and on which Georgian efforts to control corruption should focus.
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The current political situation provides a window of opportunity to meet
these challenges. Building on the experience of the development of the
“shadow” report for this review by the anti-corruption NGO coalition, Georgia
should continue to consult civil society and NGOs in the formulation and
monitoring of its anti-corruption policy.

It should be noted that Georgia has been a member of the Council of
Europe’s Group of States against Corruption (GRECO) since 1999 and was
evaluated in the first evaluation round that took place in 2001. It is expected to
act in line with the recommendations adopted in the framework of GRECO.

General Recommendations

Within the framework of the new government and the forthcoming new
Parliament, the Anti-Corruption Strategy needs to be updated and more focused
on implementing specific measures in order to improve the general social and
economic environment and promote investments.

Taking into account the limited financial resources of Georgia, it is
important to strengthen the institutional and analytical capacity of the Anti-
Corruption Council and the Bureau, and to streamline and consolidate the
investigative and law-enforcement bodies involved in the fight against corruption.

Measures should be taken to increase the involvement of the state financial
control institutions in the country’s overall strategy against corruption, as well
as to enhance their capacities to identify corrupt practices. This could, for
example, mean their involvement in the work of the Anti-corruption
Coordination Council and the Anti-Corruption Bureau, and an obligation to
prepare internal anti-corruption strategies, the establishing of guidelines for the
exchange of information and co-operation with law enforcement authorities, and
conducting joint training with the Anti-Corruption Bureau.

Developing agencies with high standards of professional ethics and which
conduct vigorous investigations and prosecutions are challenging tasks. It is
difficult to tackle corruption in all public agencies at once. Focusing efforts on a
few selected, possibly corruption-prone institutions could demonstrate positive
changes. Such focused measures should comprise a review of the regulatory and
institutional settings of such agencies and their operational practices in order to
identify and minimise the factors which favour corruption (e.g. by limiting
discretionary powers of civil servants, strengthening internal control,
introducing preventive measures, recruiting and promoting new staff through
transparent procedures, measuring and reporting improvements). The existing
anti-corruption bodies should lead this process by example.
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Specific Recommendations

1.

Review and update existing anti-corruption policies in order to
demonstrate political will, mobilize civil society and all actors to
participate, and to prioritise and focus on implementation measures. It
is very important to review existing anti-corruption laws.

Strengthen the existing Anti-corruption Coordination Council, which
should be composed of persons of high moral and ethical standing
from the general public, relevant executive bodies (administrative,
financial, law enforcement, prosecution) , Parliament, and civil society
(e.g. NGOs, academia, respected professionals).

Establish a Specialised Anti-corruption Agency with a mandate to
detect, investigate and prosecute corruption offences, including those
committed by high-level officials. Such an agency could be
structurally linked to the Anti-Corruption Bureau or to the General
Prosecutor’s Office, but should be independent in both cases. It is
important that the Agency combine law enforcement/investigative
(e.g. the best officers from the existing police Department on
Economic Crime and Corruption could be seconded to work in such
an agency) and prosecution departments and be headed by a person
with the powers of a prosecutor. Apart from working on actual high-
level corruption cases, one of the main tasks of such an agency would
be to enhance inter-agency co-operation between a number of law
enforcement, security and financial control bodies in corruption
investigations (e.g. by adopting clear guidelines for reporting and
exchanging information, introducing a team-work approach in
complex investigations).

Adopt guidelines for increased co-operation, exchange of information
and resources between the agencies responsible for the fight against
organised crime and those agencies responsible for the fight against
corruption.

Legislation and Criminalisation of Corruption

General Assessment

The Georgian Criminal Code includes the main criminal offences relating
to corruption, including active (Article 339) and passive (Articles 338 and 340)
bribery of domestic public officials, abuse of official authority, money
laundering, private corruption, etc.
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While more information is needed as to the actual interpretation and
implementation of these legal texts, it seems that the definitions of bribery
offences fall short of international standards (such as the Council of Europe’s
Criminal Law Convention on Corruption, the United Nation’s Convention on
Corruption and the OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions). for instance, the subject of the
bribe offence is limited to material benefits, and thus would not extend to non-
pecuniary and non-tangible benefits. Offers or promises of a bribe as well as
solicitation of a bribe are only criminalised under the “attempt”, “aiding” and
“abetting” provisions. Bribery for the benefit of third persons does not seem to
be covered by the provisions of the Criminal Code and trading in influence is
not considered a criminal activity.

The Criminal Code does provide for dissuasive sanctions, including prison
sentences ranging up to 15 years (for grave offences), corrective labour, and
fines. However, the basic form of active bribery carries a rather low sanction — a
fine or imprisonment for up to two years. The statute of limitation is only two
years, which is not adequate given the concealed nature of corruption. There is
also a concern that Article 340, which criminalises the acceptance of illegal
presents (a form of passive bribery), by providing very low sanctions (fines)
could be improperly applied in serious cases of passive bribery.

The Criminal Code also stipulates that the Court shall remit the
punishment of the perpetrator of active bribery who promised or gave the bribe
after being extorted by the public official to do so, providing that such a
perpetrator reported the act to the competent law enforcement authority before
the crime was detected.

The Criminal Code does not define categories of public officials subject to
incriminations under corruption offences, and bribery of foreign or international
public officials is not criminalised. Money laundering has been criminalized as
a separate offence in the Criminal Code and the Financial Intelligence Unit
(FIU) has just recently been established.

Confiscation of property has been prohibited by the constitution, which
reflects negatively on the confiscation of proceeds from crime (Georgia refers to
this as “procedural confiscation”) as it is literally non-applicable; as a result,
proceeds from corruption offences are not confiscated.

The existing legislation does not provide for criminal liability of legal

entities and there is currently no administrative or civil liability of legal entities
for corruption-related cases.
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Specific Recommendations

5.

10.

11.

Review the current system of disciplinary, administrative and criminal
corruption offences, harmonise and clarify relationships between violations
of the Criminal Code and other relevant legislation.

Amend the incriminations of active and passive bribery in the Criminal
Code to meet international standards. In particular, clarify the relationship
between the offence of passive bribery (Article 339) and the offence of
accepting prohibited presents (Article 340). Consider increasing the
punishments for active bribery and the statute of limitations for all
corruption offences.

Ensure that the definition of “official” in the Criminal Code encompasses
all public officials or persons performing official duties in all bodies of the
executive, legislative and judicial branch of the State, including local self-
government and officials representing State interests in commercial joint
ventures or on the boards of companies.

The bribery of foreign or international public officials should be made a
criminal offence, either by expanding the definition of an “official” or by
introducing separate criminal offences in the Criminal Code.

Consider amending the Criminal Code to ensure that the confiscation of
proceeds is mandatory for all corruption and corruption-related offences.
Ensure that the confiscation regime allows for the confiscation of proceeds
of corruption or property, the value of which corresponds to that of such
proceeds or monetary sanctions of comparable effect, and that confiscation
from third persons is possible. Review the provisional measures to make the
procedure for identification and seizure of proceeds from corruption in the
criminal investigation and prosecution phases are efficient and operational.
Explore the possibilities to check and, if necessary, to seize unexplained
wealth.

Recognising that the responsibility of legal persons for corruption offences
is an international standard included in all international legal instruments on
corruption, Georgia should, with the assistance of organisations that have
experience in implementing the liability of legal persons (such as the OECD
and the Council of Europe), consider how to introduce into its legal system
efficient and effective liability of legal persons for corruption.

Adopt clear, simple and transparent rules for the lifting of immunity and
limit the number of categories of persons benefiting from immunity
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(e.g. candidates for the Parliament) or the scope of immunity for some
categories (e.g. judiciary) to ensure that it is restricted in applications to acts
committed in the performance of official duties.

12. Ensure effective international mutual legal assistance in the investigation
and prosecution of corruption cases.

Transparency of the Civil Service
General Assessment

The information which was available under this heading is not sufficient to
support an in-depth assessment. Therefore, only a number of specific
recommendations on selected sections can be made. for the final report, the
expert team will co-operate with the Georgian team to complete the necessary
information.

Specific Recommendations

13. Introduction of a system of merit-based appointment and promotion in the
civil service is needed.

14. Prepare, and widely disseminate, comprehensive and practical guidelines
for public officials on corruption, conflicts of interest, ethical standards,
sanctions and reporting of corruption. Consider elaborating specific Codes
of Conduct for public officials and work on their dissemination.

15. Strengthen the Public Service Bureau to improve the observance of legal
requirements in the civil service at large. Provided that the Public Service
Bureau is strongly committed to upholding professional and legal standards
in the civil service, it should be vested with powers to enforce legislation, in
particular with the help of disciplinary actions.

16. Ensure a more effective enforcement of the Law on Conflict of Interest and
Corruption. Consider strengthening the existing institution that monitors its
implementation and provide that institution with the authority to verify the
accuracy of submitted asset declarations. All asset declarations must be
available to the public.

17. Adopt measures for the protection of employees in State institutions against
disciplinary action and harassment when they report suspicious practices
within the institutions to law enforcement authorities or prosecutors, and
launch an internal campaign to raise awareness of those measures among
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18.

19.

20.

21.

civil servants; adopt (basic) regulations on the protection of
“whistleblowers”.

Review the existing public procurement regulations to reasonably limit the
discretion of procurement officials in the selection process. Ensure that the
eligibility criteria for bidding in the public procurement and privatisation
processes include the absence of a conviction for corruption. Under the
condition of the legal protection of fair competition, consider establishing
and maintaining a database of companies that have been convicted for
corrupt practices to support such limiting eligibility criteria.

Ensure that the access to information legislation limits discretion on the part
of the public officials in charge as to whether the requested information
should be disclosed, and to limit the scope of information that could be
withheld. Consider steps to reach out to both public officials and citizens to
raise awareness about their responsibilities and rights under the access to
information regulations.

Review the Tax Code to make compliance with its provisions simpler and
to reasonably limit the discretion of tax officials.

Ensure the necessary conditions for the effective functioning of the
Georgian Financial Intelligence Unit (FIU) and adequate resources and
training of the FIU staff.
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ADDENDUM TO THE SUMMARY OF THE UPDATE REPORT

AND OF THE DISCUSSION

Endorsed on 17 June 2004

National Anti-Corruption Policy, Institutions and Enforcement

General Assessment

Since the January 2004 anti-corruption review of Georgia within the
framework of the Istanbul Action Plan, Georgia has implemented a number of
significant political reform measures aimed at strengthening the democratic
principles and the rule of law, and at enhancing the effectiveness and efficiency
of public management. According to the updated report, the main political
reform measures include the following:

election of the President and of the Parliament;

changes in the Constitution, including the creation of the Cabinet and
introduction of the post of Prime Minister;

reorganisation of the Executive Power by replacing the three-tiered
system by two levels (ministries and lower level bodies), reducing the
number of agencies and improving their co-ordination;

ensuring the authority of the State by re-establishing the authority of
the State in the autonomous republic of Ajara.

Fighting corruption is identified among the top priorities of the new
President and the government in the overall framework of reform. According to
the updated report there are a number of approaches pursued in the field of anti-
corruption policy and institutions:

anti-corruption strategy: elaboration of a new Anti-Corruption
Strategy by a special group of the National Security Council; the
active involvement of civil society is foreseen;

anti-corruption institutions: transferring the authorities of the Anti-
Corruption Bureau for policy development and co-ordination to the
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National Security Council under the President; establishing a special
division for fighting corruption in the office of the Prosecutor General;

e law enforcement: fighting the “syndrome of impunity” and reaffirming
the rule of law by effective prosecutions and convictions, e.g. 20 to
40 high level officials were detained for official malfeasance and
€conomic crimes;

e judicial reform: strengthening the possibility of the Council of Justice
to undertake disciplinary actions against judges, and the introduction
of jury trials in some cases of administration of justice.

During the discussion at the Second Review Meeting, the participants
welcomed the recent political measures and the anti-corruption approaches
pursued by Georgia.

General Recommendations

1. Recognising that the magnitude of challenges calls for rapid action, Georgia
should ensure that policy reforms are carried out in a fully transparent and
participatory manner, are based on sound analysis and consistent with the
overall reform objectives. In particular, the elaboration of the new Anti-
Corruption strategy by the National Security Council should be open for
public participation, pursuant to the January recommendations 1 and 2.

2. The establishment of the special anti-corruption division in the Prosecutor’s
Office is related to the January recommendation 3 concerning the
establishment of a specialised anti-corruption agency. At this early stage,
the recommendation 3 can be reiterated to encourage further efforts
ensuring proper independence of such a body, its mandate for law-
enforcement and prosecution, and its role of co-ordinating various law-
enforcement, security and financial control bodies.

3. Significant achievements of law-enforcement activities were noted during
the discussion. Such efforts should continue in the implementation of the
anti-corruption policy based on objective data and in accordance with the
law. Statistics on anti-corruption cases should be carefully maintained and
made public.

Legislation and Criminalisation of Corruption
General Assessment
Despite the brief lapse of time since the January review, the updated

Georgia report indicates a number of important changes in national legislation,
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some of which are related to the January recommendations. The main changes
are summarised below.

Immunities: reduction of the number of officials protected by
immunities, as well as the scope of immunities.

Confiscation: adoption of legal provisions for the investigation of
illegal or unjustified property, introduction of the institution of
withdrawal of illegal property.

Efficiency of investigation and prosecution: introducing plea-
bargaining in the criminal procedure; enhancing the possibilities to
apply special investigative means in collection of evidence.

Confiscation of proceeds from crime: Georgia has adopted a new law,
which provides a legal basis for confiscation of unjustified property,
and addresses the January recommendation9 concerning the
confiscation of proceeds of corruption; additionally, new measures are
being introduced outside the criminal process to enable confiscation of
unexplained wealth (through the reversal of burden of proof).

A new criminal procedure code is being developed.

General Recommendations

Ensure the implementation of outstanding January recommendations, in
particular recommendations 6, 7, 8 and 10 which relate to bringing
criminalisation of bribery and corruption-related offences in line with
international standards (such as the Council of Europe’s Criminal Law
Convention on Corruption, the United Nation’s Convention on
Corruption and the OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions) as well
as the responsibility of legal persons for corruption offences;

Ensure the fulfilment of recommendations endorsed for Georgia under
the first evaluation round by the Council of Europe’s Group of States
against Corruption (GRECO);

Monitor the newly established confiscation of proceeds regime and the
confiscation of unexplained wealth, and invest special attention to
verify that they are implemented in a non-discriminatory and non-
arbitrary manner through proper checks and balances and safeguards.
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Transparency of the Civil Service and Financial Control Issues
General Assessment

On the preventive side of anti-corruption measures, the updated report of
Georgia mentions a number of recent measures, including the following.

e Adequate remuneration of civil servants: establishment of the
Development and Reform Fund to provide additional payments to
some categories of civil servants.

e Financial police: established under the Ministry of Finance to
consolidate the law-enforcement functions in the field of economic
crime.

e Tax and Budget Reforms: introduction of legal provisions for
identification of excessive taxes and streamlining the tax
administration, improvements of the development and execution of the
state budget.

e  Money laundering: improvement of the effectiveness of the Financial
Monitoring Service and establishment of the Financial Intelligence
Unit (recommendation 21).

The rapid and profound reform of staffing of the government was noted.
The participants noted that a more transparent system of hiring of new civil
servants as well as of the use of the salary fund is needed, in line with January
recommendation 13.

Tax reforms, consistent with January recommendation 20, were noted
during the discussion as an important measure to reduce the incentives for bribe
taking, and for the general economic development of Georgia.

General Recommendations
1. Ensure the implementation of outstanding January recommendations in

the area of transparency of civil service and financial control issues.

2. Further steps towards liberalisation of business environment should be
promoted. Such steps could include, for instance, a diagnostic of
administrative barriers for business activities. 1

1. Such a diagnostic is being tried at the regional level in the Russian Federation
and provides for a bi-annual survey on the implementation of legislation for
business regulation, e.g. on licensing, inspections and registration.
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UPDATED SELF-ASSESSMENT REPORT

At the first meeting review meeting held 19-21 January 2004, the report on
the state of the fight against corruption and on the legislative and institutional
base in Georgia was discussed.

Considering the events that took place in November 2003 in Georgia, the
participants decided on a further meeting to discuss the state of anti-corruption
activities taking into account appropriate changes and trends.

Representatives from Georgia were given suggestions to clarify some
issues that were not presented properly in the last report.

The present document consists of two parts. The first includes the answers
to those questions that should have been clarified in the report presented in
January 2004 (introduced in text boxes) and the second briefly reviews all those
events, including changes in legislation since January 2004 and which relates to
issues concerning the fight against corruption.

National Anti-Corruption Plan (Strategy) Against Corruption
Information on Corruption-Related Research

e “Surveys on Corruption” made by GORBI in 2002-2203;

e “Global Corruption Barometer” (Transparency International and
Gallup Int. Institution) 2003, indicating the list of the most corrupt
branches and effect of corruption on various aspects of life;

e  Corruption Perception Index 2002, 2003 (TI) evaluates the extent of
corruption in the state;

e Corruption in the Higher Educational Sphere (TraCCC), 2003.

The above research was conducted by qualified groups and contains
complete information concerning the respective questions. Accordingly, we
suppose that additional comments to these results would not serve any purpose.
The only circumstance we would like to underline is that the popularization of a
certain topic increases public awareness and this is reflected in public surveys.
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This may explain the increase in the ranking of corruption in polling results;
more people are simply aware of this activity.

Statistical Information Concerning Corruption Offences

Cases considered by the common law courts with respect to the
malfeasance in office:

e In 2002, under the qualification of accepting and giving a bribe, the
common law courts of Georgia received 8 criminal cases, 9 completed
(including remainder). Sentence was passed on six cases, constituting
0,1% of all types of sentences passed in 2002.

e In 2001, under the qualification of accepting and giving a bribe, the
common law courts of Georgia received 18 criminal cases,
24 completed (including remainder). Sentence was passed on 15 cases,
constituting 0,2% of all types of sentences passed in 2002.

e In 2002, under the qualification of abuse of official powers, the
common law courts of Georgia have received 60 criminal cases,
62 completed (including remainder). Sentence was passed on 46 cases,
constituting 0,6% of all sentences passed in 2002.

e In, under the qualification of abuse of official powers, the common
law courts of Georgia have received 73 criminal cases, 73 completed
(including remainder). Sentence passed on 49 cases, constituting 0,7%
of passed sentences during the year 2001.

e In 2002, under the qualification of other malfeasance in office, the
common law courts of Georgia have received 54 criminal cases,
among them 50 completed. Among completed cases, sentence was
passed on 35 cases, constituting 0,5% of all sentences passed in 2002.

e In 2001, under the qualification of other malfeasance in office, the
common law courts of Georgia have received 49 criminal cases,
among them 57 completed (including remainder of the previous year).
Among completed cases sentence passed on 51 cases, constituting
0,7% of passed sentences during the year 2001.

The number of convictions and types of punishment on cases considered
with respect to malfeasance in office:

e During 2002, 68 persons were convicted for abuse of official powers,
among them 3 were sentenced to deprivation of liberty, 26 received
suspended sentences, 39 were fined, and 3 received discharges;
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e During 2001, 10 persons were sentenced to deprivation of liberty, 3 to
correctional labour, 30 received suspended sentences, 29 received
fines, 5 were discharged. A total of 77 persons were convicted.

e  During 2002, 7 persons were convicted for giving or receiving a bribe,
among them 1 was sentenced to deprivation of freedom, 6 received
suspended sentences, and one person was discharged.

e During 2001, 3 persons were sentenced to deprivation of liberty, 14
received suspended sentences, 1 was fined. A total of 18 persons were
convicted.

e  During 2002, 59 persons were convicted for other malfeasance in
office, among them 3 were sentenced to deprivation of freedom, 1 to
corrective labour, 23 received suspended sentence, 32 were fined, and
1 was discharged.

e  During 2001, 70 persons were convicted for other malfeasance in
office, among them 3 were sentenced to corrective labour, 32 received
a suspended sentence, 31 were fined, and 4 were discharged.

The inconsistencies between figures are caused for objective reasons and
are not related to technical errors. Where cases are the result of long procedures,
there are frequent instances when a case cannot be completed and a sentence
determined within a year. Accordingly, the cases received by a court in the
previous year but not terminated may be moved as a remainder in the next year.

National Strategy for the Fight against Corruption

A group of seven members was formed by Presidential decree in 2000 to
fight corruption. This group is composed of experts and members of the public
and were assigned to develop the National Anti-corruption Program. Within the
fixed terms, it has produced a draft of basic directives. These initiatives were
further enhanced when their implementation was assigned to the advisory body
of the President of Georgia, the Anti-corruption Policy Coordination Council,
established on 13 April 2001 by the President of Georgia and with the
assistance of George Soros. Since then the Anti-corruption Bureau of Georgia
has been set up, and which provides the Anti-corruption Policy Coordination
Council with information and analytical support.

The Anti-corruption Policy Coordination Council consists of a Secretary
and eleven members, who are designated by the President and serve two-year
terms. Members of the Anti-Corruption Council are elected from both the public
and private sectors. Members of Anti-Corruption Policy Coordination Council
are also representatives from the public sector and the Government.
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The activities of the Anti-corruption Council are of a preventive nature and
seek to bring changes to a corruption-conducive environment. Therefore, the
Council develops recommendations on implementation of systemic changes and
monitors their implementation.

The mentioned recommendations concern such measures as the:

e reorganization of the executive system and increase of remuneration in
the public service;

e liberalization of the business environment;

e financial management of the state resources;
e issues concerning of the educational system;
e  power structures;

e representative democracy; and

e improvement of the legal procedures.

These recommendations were approved by Presidential Decree N°95,
Presidential Provision N°758 on Some Anti-corruption Measures of 27 July
2001, and Provision N°430 on Approval of Schedule of Anti-corruption
Measures of 17 April 2002.

The Anti-corruption Bureau of Georgia has developed and approved within
a year almost 80 recommendations to be implemented with regard to systemic
changes, in accordance with the Presidential Decrees and further
recommendations on the issue of responsibilities of separate authorities.

The activities of the Anti-corruption Policy Coordination Council and
Bureau are not focused only on the elaboration of recommendations. One of the
major directives of the Anti-corruption Council and Bureau is to react to
specific violations of the law.

for breach of the Law on Conflict of Interests and Corruption in the Public
Service, and on the basis of recommendation of the Anti-corruption Policy
Coordination Council, the following officials were dismissed: Chairman of the
State Department of Forestry; Presidential Attorney in the Mtskheta-Mtianeti
Region; Head of State Bureau Service of the State Chancellery (President
Administration); Head of Service for Regional Policy and Administration of the
State Chancellery (President Administration); Chairman of Department of
Logistics and Financial Maintenance of the Ministry of Interior.
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The activities undertaken by the Anti-corruption Bureau during 2003 made
clear that, in parallel with the recommendations concerning systemic changes,
important results can be brought by bringing forth the issue of liability of high
officials. to develop further activities in this domain, it is necessary to widen the
powers of the Anti-Corruption Bureau. In particular, it is necessary to define
precisely the powers of the Bureau with respect to collection of information, as
there have arisen some problems related to delivery of information by state
agencies and the quality of the information received.

In our case, the Lithuanian experience has been considered as acceptable,
where similar powers of the Bureau are formulated as follows: “State
institutions and self-governmental organizations are obliged to create free of
charge and unhindered conditions of utilization of State registers, cadastres and
other databases of the public organizations and utilization of databases of
private and other institutions is achievable on the basis of agreement.”

In 2005, the Anti-corruption Policy Coordination Council and Anti-
Corruption Bureau intend to further develop the anti-corruption education of the
public and elaboration of efficient models of anti-corruption propaganda. In this
way it is hoped that there will be greater citizen involvement in the fight against
corruption.

The activities of the Anti-Corruption Policy Coordination Council and
Anti-corruption Bureau will in the near future be determined according to the
following three pillars:

e gystemic prevention steps;
e reaction to violations of the law; and

e anti-corruption propaganda and anti-corruption education.

The Anti-corruption Policy Coordination Council and Anti-corruption
Bureau actively co-operate with international and donor organizations operating
in Georgia (United States Department of Justice, the World Bank, “Open
Society Georgia” Foundation, accredited embassies and donor organizations).
Such assistance enables the Anti-corruption Policy Coordination Council and
Bureau to take efficient steps towards implementation of anti-corruption
measures in the State.

During the last years, corruption has received the attention of both the
executive power non-governmental organisations. At various times, many
NGOs have undertaken campaigns with respect to this issue. The most
memorable was the campaign led by the Association for Legal Development
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(ALPE). for several months they distributed anti-corruption posters and
advertisements were placed in the mass media and at places of public
assemblies. Although this campaign cannot be considered as an important anti-
corruption measure, it was highly influential in the development of public
opinion.

It should be noted that campaign was related to changes of office
automobile license plates by the executive power. The Anti-corruption Bureau
has prepared a draft Presidential Provision, according to which all agencies
were to change the so-called “privileged series” license plates of official
automobiles.

The draft provision prepared in Anti-corruption Bureau of Georgia has
been submitted for signing has been significantly changed. Despite this, this
measure was used as a test for high-ranking officials. It was not intended that
this recommendation have an anti-corruption effect, but rather show how the
government elite was ready to give up the insignificant difference that
distinguished it from ordinary citizens.

for this purpose, the license plates with AAA governmental series have
been eliminated. The majority of officials have indeed changed the mentioned
plates in accordance with the Provision. Nevertheless, there were exceptions
(several  parliamentarians) who rejected implementation of  this
recommendation.

The situation has not changed sufficiently. Instead of the mentioned license
plates, the officials have stuck the titles of their agencies to the windscreens of
their official automobiles in an attempt to distinguish their cars from those of
ordinary citizens. In summary, we can conclude that the majority of officials
failed to pass the easiest test.

The Anti-corruption Program was elaborated by a group of authoritative
experts nominated by the President. During the working process, the group
actively cooperated with non-governmental organizations and representatives of
society. Before submitting its programme to the President, the draft was
publicized for public examination and comments were received from all regions
of Georgia.

The final version of the Anti-corruption Program was submitted to the
President of Georgia. After establishment of the Anti-corruption Policy
Coordination Council and Anti-corruption Bureau, the recommendations were
approved by presidential legal acts (provisions).
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The long-term program, approved by Presidential Decree, indicates the
terms of execution of the recommendations and the body responsible for
execution.

The review of Anti-corruption Program is possible on the basis of the
proposal of the Anti-corruption Policy Coordination Council under the
Presidential Provision.

The given power of the Coordination Council derives from
subparagraph “a” of Article 2 of the Provision stating that the functions of the
Council include “enhancement of basic directives of the National Anti-
corruption Program taking into consideration the current social, economic and
political events, elaboration of schedule of measures provided for by the
Program’”.

Periodically, the Anti-corruption Bureau carries out the evaluation of
implementation of the Anti-corruption Program. to date, the initial assessment
has been carried out, which was discussed with the President at the meeting of
the Anti-corruption Policy Coordination Council.

The first composition of the Anti-corruption Policy Coordination Council
was determined under the Presidential Provision N°342 on Determination of the
Composition of the Anti-corruption Policy Coordination Council, dated
25 April 2001.

The Anti-corruption Bureau of Georgia was staffed a competition held on
28 May 2001 and was set in action from 16 June of the same year.

At present, the widening of the powers of the Bureau only ensures access
to a certain type of information. In particular, the Anti-corruption Bureau has no
power to request information on taxes paid to the budget by a concrete
enterprise, or information pertaining to the investigation of a criminal case.

The disclosure of facts of violations of law is complicated without the
given powers; this is the reason for the resistance encountered by the Bureau in
its activities.

According to the Provision of the Anti-corruption Policy Coordination
Council, its functions include:

e monitoring the implementation of measures by State bodies and high
officials as provided for by the National Anti-corruption Program;
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e preparation of recommendations on the basis of analysis of the
monitoring results and proposals to the President of Georgia in order
to effectively implement the measures of the Anti-corruption Program;

e developing recommendations in order to prevent corruption in the
State structures;

Accordingly, the Council is empowered to study each issue connected
within the sphere of state relations covered by the Anti-corruption Program. As
regards the mechanism to react to facts, Article4 of the Provision states:
“Coordination Council has the right, upon necessity, to address the state
agencies and high-ranking officials with a letter of recommendation with
respect to the cases considered.”

Since its inception, the Anti-corruption Program has been the focus of
attention. In this respect, the most important has been that given by the non-
governmental sector and foreign partners.

Today, when corruption comes to light, there is little illusion that radical
changes will be supported by the government and high officials. All anti-
corruption measures will encounter resistance from the privileged groups, and
which are the same groups which are supposed to introduce changes. It is
difficult, therefore, to imagine high ranking officials as supporters of the
Council in the fight against corruption.

The only reliable force in the implementation of anti-corruption measures
is society itself. That is why the support of non-governmental organizations, as
the most active part of society, is very important for the Anti-corruption
Council. Cooperation with the Anti-corruption Council is equally vital,
however, for the non-governmental sector. In the settlement of a difficult
problem, the Anti-corruption Council and Bureau may become a spokesperson
for NGOs. An example is the successful cooperation in 2003 between these two
actors with respect to the monitoring of the Presidential Decree N°95 of 2001.
The fund Open Society — Georgia financed the monitoring activities of this
decree by Non-Governmental Organizations.

One of the most important measures of the Anti-corruption movement
relates to entrepreneurs. The Anti-corruption Bureau actively cooperates with
representatives of the business environment in the process of working out of the
rules for issuing permits and licenses. Concrete steps have been taken and steps
will be taken to liberalise the conditions of the business environment.
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Moreover, the activities of the Anti-corruption Bureau and Anti-corruption
Policy Coordination Council have been well received by the public, with large
numbers actually addressing this agency to solve a problem. This is
demonstrated by the number of applications submitted to the Anti-corruption
Policy Coordination Council and Anti-corruption Bureau of Georgia (more than
600 in 2003). The Anti-corruption Bureau of Georgia gives timely responses to
all applications and does its best not to alienate society. We are aware that, by
means of maximum transparency of the activities of the Anti-corruption Policy
Coordination Council and Bureau, it is possible to achieve public support in the
anti-corruption struggle. Press-conferences, briefings and meetings are held
regularly and will continue in the future to deliver information on activities of
the Council and Bureau.

The support of foreign partners to the Council and Bureau is also
important. As a result of their financial and technical assistance, the Bureau has
reached a maximum level of independence level, which is vital for the effective
activities of such a structure. Such assistance is also present in the process of the
preparation and enforcement of recommendations that are the part of the Anti-
corruption Program. We suppose that the success of activities of the Council
and the Bureau is conditioned by support of the foreign partners and society.

Promotion of Accountability and Transparency

Ethics in the Public Service

Main Civil Service Laws and Other Regulations Which Apply to Civil Servants
The basic legislative acts regulating public service:

e Law of Georgia on Public Service

e Law of Georgia on Conflict of Interests and Corruption in Public
Service

e  (Code of Labour Laws

In addition to the above, the activities of public service are regulated by
special laws:

e  Organic Law of Georgia on Courts of General Jurisdiction of Georgia
e  Organic Law of Georgia on Constitutional Court of Georgia
e  Organic Law of Georgia on the Supreme Court of Georgia

e Law of Georgia on Police
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e Law of Georgia on Prosecutor’s Office

e Law of Georgia on Defence of Georgia

e Law of Georgia on Security Services of Georgia

e Law of Georgia on Intelligence Activities

e Law of Georgia on Special Service for State Security

e Law of Georgia on the Chamber of Control of Georgia

The Process of Recruitment and Appointment of Public Officials and the
Career Advancement Practices

Public office is a primary unit of a state body, which determines the place
and social role of a citizen within a system of public service, and his/her rights
and duties incumbent upon him/her. Any public position is obtained either
through election or appointment. That person, on the basis of legislation, will
exercise legislative, executive and judicial power, state supervision and control,
and/or state defence. A person shall not be accepted to a public office position if
he/she:

e has been previously convicted for deliberately committing a crime and
has not been discharged;

e isunder pre-trial investigation or arrest;

e under a court decision has been recognized incapable or having
limited capability;

e has been deprived by the court of the right to occupy the respective
position;

e according to a medical certificate, does not satisfy the necessary

requirements of the respective position;

e is directly related to a parent, spouse, sister, brother, son, daughter, or
spouse’s sister, brother, parent;

e is acandidate for citizenship of a foreign country, except the exclusion
provided for by law or international treaty.

When accepting a post, a public servant (candidate) shall submit annually
to the State Tax Service of Georgia a declaration of his/her and his/her family’s
property and revenues. Under this law, property includes bank fees, securities,
dividends of enterprises, movable and immovable property, the possession or
co-possession.
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When accepting to the position, a person shall present a certificate of
medical and narcotic examination in accordance with the rule provided for by
legislation. Additional requirements with respect to taking on employment are
determined by law. Additional qualification requirements may be introduced by
the head or superior of an organization under the normative act.

A public servant is accepted to the service through appointment or
election. The right to appoint a person to a position has a head of respective
agency or an official empowered by him. As a rule, a public servant is accepted
to a vacancy for an indefinite term. The following are accepted for a determined
term:

e aperson substituting a temporarily absent public servant before his/her
return or dismissal;

e a person acting as a public servant to be appointed to a position
through a competition, before appointment of a public servant in
accordance with the competition results;

e  Presidential advisor or assistance (consultant), for no more than the
term of office of the President;

e Assistant or advisor to Chairperson of Parliament, Deputy
Chairperson, Chairperson of Committee, also — assistant to Member of
Parliament — for the respective term of office;

e  Deputy Minister or Parliamentary Secretary — for no more than term
of office of a Minister;

e  part-time public servant — for the term of fulfilment of task;

e  other public servant positions as provided for by legislation.

A person who by law can employ civil servants can impose a probation
period of no more than six months. During the probation period, the
professional skills, capabilities and compliance of personal features of a public
servant are examined. In case of unsatisfactory results, a public servant may be

dismissed within the probation period under the rule provided for by this law.
The probation term is not used towards:

e acivil servant appointed by the President;
e acivil servant appointed or elected by the Parliament;
e acivil servant to be appointed through contest;

e in the case of a position being occupied following an official
promotion;

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005

39



40

a person temporarily absent.

Documents to be presented at acceptance to the public service:

completed application form;
Curriculum Vitae;

certificate of compliance of a person with the requirements provided
for by law;

certificate of education or respective qualification;

identity card;

work-book already issued;

certificate of presentation of property declaration from the tax service;
certificate of medical and narcotic examination;

medical health certificate;

other documents provided for by legislation.

Non-submission of these documents may serve as grounds for rejection in
the public service.

Appointment a Position Through Competition

A person may be appointed to a position in accordance with competition
results. A contest may be announced under a decision of head of state or local
self-government agency for occupation of a certain position in this agency,
except the cases provided for by Article 30. The following are appointed to a
position without a competition being held:

civil servants to be appointed or elected by the President of Georgia
and Parliament;

deputy ministers, assistants and advisors;
temporary substitutes;

acting civil servants on the vacant positions that shall be filled through
by a competition;

in case of official promotion;

persons listed in reserve.
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A public competitions for a vacant position shall be announced by the head
of the Public Service Bureau in the newspaper Sakartvelos Respublika
(“Republic of Georgia”), or in the other official printing agency or by a head of
executive board of the local self-government in the respective printing agency.
In addition, the candidates shall have a two-week period in which to submit an
application from the day the announcement is published.

The Competition and Attestation Commission shall assess compliance of a
candidate with the requirements to occupy a position, if necessary, hear the
opinion of a person empowered to appoint a person to a position, and make its
decision under the rule prescribed by legislation.

The Competition and Attestation Commission shall nominate or reject
candidacies to be appointed to a position.

The Competition and Attestation Commission Chairperson, or Deputy
Chairperson in his absence, or other empowered member of the Commission,
within no later than two days after making decision, shall notify each candidate
in writing of the decision made. It will notify the person empowered to appoint
of a candidate to approve or reject the candidate nominated by the Commission.
A candidate nominated by the Competition and Attestation Commission shall be
appointed to a position within two weeks after the decision has been made by
the Commission.

Promotion

A person or agency having the right to appoint a person to a position may
promote a public servant to a higher position. A public servant may be
promoted to a higher position if he has been for at least six months in post and
the Competition and Attestation Commission has nominated him. Promotion of
a public servant needs his/her written consent.

When nominating several servants to be promoted for one position, the
public servant with the highest grades in accordance with the attestation results
is appointed. A public servant may not be promoted if undergoing disciplinary
proceedings.

Article 30 of the Law of Georgia on Public Service provides for exceptions
when appointments are undertaken without competition. These are:

e person is appointed by the President or appointed or elected by
Parliament;

e person is a Deputy Minister , an assistant or an advisor of minister;
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e person is in charge of other civil servants;

e person is working on a job for a fixed period that should be occupied
by the rules of competition;

e  person is promoted;

e  person is in reserve.

Exclusion of a person subject to appointment by the President or
Parliament from a general rule is conditioned by a circumstance that the persons
empowered to appointment are supreme political officials. In the case of deputy
ministers, assistants and advisors, the basis for such exception is that they are
appointed to positions for a period corresponding to the minister’s term of
office. In the case of a person charge, the exception is determined by the
temporary, fixed-term nature of the activities. As regards the case of promotion,
it is understood that the promotion is preceded by at least six months work
experience in the respective agency.

The appointment from reserve is separated from the general rule because a
person enrols in reserve through competition. In case of positive tests results in
a competition, it is illogical to convoke him/her again to undergo a test.

Unfortunately, the Law of Georgia on Public Service does not clearly
oblige the Heads of the Public Agencies to make appointments through
competition. In this respect, two articles of the Law shall be addressed: one
states that “the person will be able to be appointed to the position as a result of
a competition”, and the other provides for the cases when a person can be
appointed to the position without competition. The similar incompatible
provisions create confusion, which in the end is used as a means to ignore the
rule of competition.

Wording of the Law that a person “will be able” to be appointed, taking
into account the competition results, enables the heads of agencies to apply the
mechanism of appointment for probation periods. In particular, a person is
appointed to a position for a probation period, and after expiration of this period
that person is deemed appointed for an indefinite term.

The given deficiency is partially filled up by other legislative acts, which
provide for the obligation to use only the rule of competition for appointment of
certain categories of officials. These include the Law on Courts of General
Jurisdiction, Tax Code (for tax official), Law on Chamber of Control.
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As regards the obligation of publishing, the Law determines
unambiguously that if a competition is announced for the purpose of occupation
of a position, the information on the given issue shall be published in the mass
media.

The number of employees accepted in the public sector on the basis of and
without competition in the first half of 2003 is given in the table below (except
the power structures).

Number Agency On the Basis of Without
Competition Competition
1 Ministries 161 223
2 State Departments 17 80
3 Staff of the State Representative - 6
of the President
4 Other Agencies 16 220
Total 194 529

Institutional Structure for Managing the Public Administration/Civil Service

e State policy in the public service is determined by Parliament of
Georgia. for the purpose of elaboration of the unified state policy,
coordination of the respective activities and implementation of the
basic directives in the public service, a Public Service Bureau is being
established in the State Chancellery. Its provisions and structure are
approved by the President of Georgia. The head of Public Service
Bureau is appointed to and dismissed from by the President of
Georgia.

e This bureau studies and analyses the situation existing in the public
service and submits summaries to the President; submits reports to the
President on implementation of the normative acts operating in the
sphere of public service; coordinates the activities of the State Bodies
with respect to personnel services; coordinates and renders
methodological assistance to professional training, re-training, and
improving the skills of the civil servants.

The personnel department of the agency:

1. The information is provided by the Bureau of Public Service.
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e organises competitions, establishes attestations for the vacant public
positions;

e  keeps files of civil servants, enters the necessary records in the work-
book of a servant;

e advises civil servants on their legal status, limitations and other issues
concerning public service;

e analyses the level of a civil servants’ professional preparation,
organizes re-training (change of qualification) and raising the
qualification of civil servants.

Total Number of Civil Servants Including Senior and Ordinary Civil Servants
(Explanation of Various Grades)

The information available as of 1 July 2003 is given in the table below.

# Ministries State State Other Total
Depart. Inspections Agencies

1 Number of Civil 6715 3734 118 3616 14183
servants pursuant
to List of Staff
Members

2 Actual Number of 6393 3645 110 3884 14032
Civil servants

Among them:

Public Officials 5296 2228 102 2764 10390

In accordance with the Budget 2003, the total number of civil servants
financed from the State Budget is 131 098. The average salary is GEL 66.
However, there are certain differences between the salaries of representatives in
the various spheres. for example, the salary of judges is GEL 500 — 15 000,
prosecution system officials earn between GEL 425 - 630. The salaries of the
Tax and Customs Bodies officials have not been increased, but the Tax Code
provides for so-called “special funds”. The average salary of civil servants is
thus between GEL 300 - 800 per month.

As regards the agencies with law-enforcement status, the salaries have not

been increased yet and the average salary constitutes GEL 75. However, there
are certain increases made available through the system of premiums.
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Average monthly nominal salaries of the private sector employees in
accordance with economic activities 2002 is indicated in the table below.

Total Average Salary

H*

Title of Activity

GEL

1. Total by Title of Activity 114,0
2. Agriculture, Hunting and Forestry 42,3
3. Fishing 37,5
4. Industry - total 167,6
5. Mining and Extracting Industry and Quarry 192,2
6. Manufacturing Industry 143,4
7. Power Energy, Gas and Water Supply 214,9
8. Building 176,1
9. Wholesale and Retail Trade, Maintenance of 72,8

Vehicles, Motorcycles, Household Stuffs and

Goods of Private Utilization
10. Hotels and Restaurants 51,5
11. Transport, Warehouse and Communications 171,7
12. Financial Mediation 429,6
13. Operations with Real Estate, Rent and 92,0

Commercial Activities
14. State Governance and Defence, Obligatory 141,4

Social Insurance
15.  Legal Sphere 221,7
16. Accounting and Audit Report 106,5
17.  Education 56,6
18.  Health and Social Service 55,6
19. Other public utilities, Social and Personal 82,2

Services

Functions of the Bureau of Public Service; Establishment of the Bureau of
Public Service and Its Legal Basis

The Bureau of Public Service was established in the State Chancellery in

May 1998, six months after adoption (November 1997) and enactment
(1 December 1997) of the Law of Georgia on the Public Service. Pursuant to the
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Article 128 of the Law on Public Service, “The bureau of public services will be
formed in the State Chancellery in order to create united policy, coordinate
relevant activities and to implement the basic directions determined by this
law”. Pursuant to Article 129 of the Law, “the Chief of the Public Service
Bureau is appointed and dismissed by the President of Georgia”.

The functions of the Public Service Bureau are determined by Articles 128
and 130:

e  The bureau of public services will be formed in the State Chancellery
in order to create a unified policy, coordinate relevant activities and to
implement the basic measures as determined by this law.

e  Will learn and make an analysis of the present situation in the field of
public service and present the conclusions to the President of Georgia;

e  Will present the report on the implementation of the normative acts in
the field of public service to the President of Georgia;

e Coordinates the activities of staff services of the organs of Georgian
Government;

e Coordinates and provides assistance in the field of professional
training, retraining and improvement of qualification.

The Provision of the Public Service Bureau is approved by the Presidential
Decree N°14 dated 12 January 1998.

In accordance with the Law and Provision of the Public Service Bureau,
the Bureau shall elaborate the methodological materials and coordinate the
activities of personnel departments of the public agencies in order to ensure the
implementation of the requirements decided by legislation. It shall submit to the
President the reports on implementation of the existing normative acts in the
sphere of the public service and thus, may be considered as a kind of auditing
organization.

The Presidential Decree specifies the role and functions of the Public
Service Bureau provided for by the Law. In particular, it outlines how the
Bureau shall elaborate the standards and recommendations in order to establish
a unified policy.

Both the Presidential Decree and Law determine that the Public Service
Bureau shall coordinate the personnel departments; in addition, the presidential
Decree envisages holding seminars and conferences for the bodies of the central
and local governments on the public service issues.
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The Decree determines that the Public Service Bureau shall be responsible
for collection of statistical data on acting and reserve staff.

The Decree states that the Public Service Bureau shall study and analyse
the international experience, and cooperate with similar international bureaux
and donor organizations.

The Decree defines precisely the goal of the Public Service Bureau which
is to analyse the existing situation with respect to organizational structures and
management of personnel. It also outlines the active participation of the Public
Service Bureau in the elaboration of recommendations on reform of the existing
structures, the establishment of new ones, of management methods and
procedures, and also with respect to situations abroad.

The presidential Decree determines the Head of the Public Service Bureau
as the authority of a manager, supervisor and representative, as well as the right
to issue an order within his/her competencies (recommendations and standards).
Among them, it is worth noting Article 84 of the Law on Public Service which
provides for the appointment of heads of competition-certification commissions.
Pursuant to Article 85 of the same Law, a person is appointed by the Head of
the State Service Bureau in agreement with the head of adequate agency.

The Organisation of the Public Service Bureau

In accordance to the Provision, there are three sub-units in the Bureau:

e the service of analyses and coordination of personnel departments of
the public agencies.

e the department of the reform system of the public service.

e the department of attestation and training of the personnel of the
public service.

The service of analyses and coordination of personnel departments of
public agencies and the department of attestation and training of the personnel
of Public Service have business relations with the personnel departments of the
Ministries and Departments.

The department of the reform system of public service works out the

recommendations concerning the structures of Ministries and Departments and
other organizational issues for the President.
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In order to achieve its main goal — the elaboration and implementation of a
unified state policy in public service sphere — the Public Service Bureau
performs the duties vested under the Law on Public Service. As such, the Public
Service Bureau conducts regular meetings with the heads of personnel services
of the Ministries, Departments and Inspections, as well as with similar
departments of the Parliament of Georgia and the Court. These meetings are
held 6-10 times a year. Along with these meetings, other conferences and
seminars organized by international donor organizations are held.

At meetings with the heads of personnel departments, the Public Service
Bureau presents the drafts of methodological and legislative documents and
records their comments. When the mentioned normative acts or methodologies
are officially received at the meetings, their practical implementation is
discussed. The meetings are conducted at the State Chancellery, and sometimes
in Parliament, Ministry of Justice, and the Supreme and Constitutional Courts.
The structural and organizational issues are not discussed at these meetings.

The bureau appoints the Chairman of Competition-attestation Commission,
who represents the head of the corresponding agency or his deputy. The Bureau
also organises professional training of public officials. While implementing the
TACIS project, during three years the training and re-training courses were held
in TACIS State Administrative College, where Georgian specialists along with
their foreign colleagues conducted the courses. Today, some of them work in
the business school created on the basis of this college.

In accordance with the Provision, the Public Service Bureau should
perform their activities to improve the level of skills and the professional
development of public officials. A year and a half after its establishment the
Centre for Training, Re-Training and Improvement in the Level of Skills was
founded in December 1999. Close co-operation was established between the
Centre and the Public Service Bureau. The Heads of Departments of Training
and Preparation of Public Officials are the members of the Management
Council of the Centre.

Public Administration’s Training Capacities

Within the framework of the measures fostering the improvement of
professional skills of the civil servants, under the Presidential Provision N°97
dated 7 April 1997 the Research and Study Centre of Regional Policy and
Management Service was established; under Presidential Decree N°667 dated
12 December 1999 a legal person of public law — Centre for Management of
Public Service and Training and Re-training and Raising of the Level of Skills
of Servants were was established.
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We would like to underline that the above issue is the focus of the non-
governmental sector, in particular the Georgian Institute of Public Affairs
(GIPA). The activities of the latter are evaluated positively by various
administrative bodies of Georgia and foreign experts.

The legal person of the Public Law — the Centre for Management of
Public Service and Training — was founded pursuant to the Presidential
Decree 667 of 12 December 1999. In accordance with the decree, the Centre
conducts its activities in two main areas: the issues of improvement of the state
service management and training-methodological aspects.

The Centre’s major structural units are the scientific-methodological
department and the training-methodological department. The following
additional services are also present: administrative department, accounts
department and economic management. There is a staff of 21. The Centre
invites highly qualified specialists from different sectors. After four years, and
owing to the changes in the State sector, in accordance to the Presidential task, a
structural reorganization of the Centre was implemented. In particular, a high
administrative school was created.

Several important normative and methodological documents have been
processed in the scientific-methodological direction. In accordance to the task
of the State Chancellery, the study and analyses of the current situation, drafting
of respective recommendations and proposals systematically takes place in the
State sector.

From the activities of the training-methodological direction, it should be
noted that the training programs for public officials are based on several ranks
and functions. On the basis of these programs, the Centre conducts short-term
(1-2 weeks) training courses. Due to the request of the Head of the
Governmental Institution, training are carried out by individual programs. As a
result, the corresponding scientific thesis/report is drawn up, which is discussed
and defended at the enlarged meetings of the Centre’s Management Committee.
to date, 140 public officials have raised their level of skills through various
types of study.

Codes of Conduct for Public Officials

The main regulatory and basic normative act of the rules of behaviour in
the public service is the Law on Conflict of Interests and Corruption in Public
Service, adopted on 17 October 1997. The law regulates the issues such as
incompatibility and conflict of interests, acceptance of presents, declaration of
property and financial standing, sanctions for the breach of requirements
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provided for by law. In addition, there are other acts regulating ethics of special
character. These are:

e Order of the Minister of Tax Revenues N°177 on the Rule of
Behaviour of Civil servants of the Ministry of Tax Revenues of
Georgia and System of Ministry, dated 11 April 2001;

e  Order of the Minister of Tax Revenues N°10 on Approval of Code of
Behaviour of the Customs Officials dated 15 January 2002;

e Provision of the National Energy Regulatory Commission N°2 on
Approval of the Rule of Professional and Ethic Behaviour of the
Members and Staff of National Energy Regulatory Commission dated
8 April 2003;

e  Code of Judicial Ethics adopted by Conference of Judges in 2001.

Because of the absence of political will of the former Government, the Code of Ethics in
the public service has not been put into practice. There any conclusion regarding these
issues would not be suitable at this point.

Moreover, number of norms regulating conflict of interests and ethics are
scattered in various normative acts (basically in laws).

The adoption of the Code of Ethics or the Code of Conduct as a normative
act is not necessary yet because the general norms are already in the current
legislation, in particular in the Law on Conflict of Interests and Corruption.
Nevertheless, at this stage it would be useful to revise the current law and to
eradicate particular deficiencies. In addition, the granting of the additional
liabilities to the Information Bureau to re-examine the correctness of the
declarations would be important. First steps are put forward in this direction.

The Ministry of Justice of Georgia drafted “the Legislative Package of the
Anti-corruption Purposes”, which provides for the introduction of complex and
systemic mechanisms in the fight against corruption. In accordance to this
legislative package, the role of the Information Bureau of Assets and Finances
of Public Officials is strengthened significantly. Having the statistical role, the
Bureau reorganizes into the active, independent State institution with the
effective means of control. Consequently, it changes its name and status. The
Bureau significantly thus has a serious lever to reveal and react on conflicts of
interest and corruption violations committed by public officials. Namely, it is
granted the following responsibility:

e to request and receive from the administrative bodies any information
which is connected to the implementation of the Bureau’s functions;
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e to have the access, in accordance to court rules, on the information
regarding the bank accounts and bank transactions of officials and
their family;

e to demand an explanation from an official, his family member or close
relative, documents certifying the legitimacy and origin of property
(incomes) in his/her ownership and indicated in the declaration.

e to apply the tax bodies, Prosecutor’s Office of Georgia and the Court
if corruption is revealed.

e to confirm or refuse by its own decision the existence of illegally
received property in the ownership of an official or his/her family
member.

The Legislative Package of the Anti-corruption Purposes provides for the
mechanism of re-examination of declarations submitted by officials, the rule of
disclosure of “illegally received property” in the declared property of officials,
the participation of a society in the of re-examination of declarations, an
increased role of the Bureau in the process of re-examination of declarations.
The legislative package provides for the establishment of the overall system of
declarations, which should be implemented through submission of declarations
by physical persons to the tax bodies.

The Legislative Package of the Anti-corruption Purposes is considered at
the first plenary meeting of the Parliament of Georgia.

Conflict of Interests

The issues of conflict of interests and financial standing are regulated by
the Law on Conflict of Interests and Corruption in the Public Service. This law
provides for the following provisions:

e A high-ranking official has no right to use official authority or
possibility equal thereto against the interests of public service or to
resolve an issue which does not pertain to his official authority.

e A high-ranking official has no right to disclose or use for non-official
purposes the confidential information or information containing an
official secret, the publicity of which is restricted pursuant to the
operating legislation and of which she/he became aware when
performing official duties.
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A high-ranking official who, due to the public service, is obliged to
render a service or make a decision free of charge has no right to
accept or request a material reward or other kind of benefit.

A high-ranking official who, due to the public service, is obliged to
render service or make decision in the value prescribed by official rule
has no right to accept or request a higher amount of reward.

A high-ranking official has no right to accept any kind of reward for
publication of information, produced or collected by the treasury
agency, or proceedings, report or other materials drawn up on the
basis of this information.

The limitation does not operate when the information is public and
may be obtained by any interested person.

An official has no right to engage in material transaction with a
treasury agency where s/he occupies a position.

An official has no right to conclude a material bargain with his/her
close relatives or his/her representatives as a public servant.

An official, whose obligation is, within the structure of a corporate
body, to make a decision towards which she/he has a material or other
personal interest, is obliged to notify the other members of this body
or his/her direct superior and not participate in any decision-making.

An official, whose obligation is to make an individual decision
towards which s/he has a material or other personal interest, is obliged
to declare of rejection and notify in written his/her direct superior
(superior body), who makes a decision either himself or designates an
official thereto.

An official has the right to sign a decision only on the basis of a
written permission of his/her direct superior (superior body), upon
which shall be indicated in a decision.

An official has no right to perform any profitable activity, except
scientific, pedagogical or creative activities, or occupy any position in
other treasury agency or enterprise, or perform any profitable activity
or occupy any position in a body or agency of a foreign country.

An official, the members of his/her family have no right to occupy any
position or perform any activity in an enterprise registered in Georgia,
control of which falls under the authority of this official or his/her
agency.

An official has no right to occupy any position in an enterprise.
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e An official, members of his/her family have no right to possess stocks
or shares of authorized capital stock in an enterprise, control of which
falls under the authority of this official or his/her agency.

e An official has no right to be a representative or attorney of any
physical or legal person, or undertake representation or defence in
criminal, civil or administrative cases for or against any treasury
agency, except the cases when s/he is a trustee or curator of this
physical person.

e A close relative of an official may not be appointed to a position of
public servant which falls under the supervision of this official, except
appointing through contest. The given limitation does not extend over
employees of the health protection and education systems.

e An official, member of his/her family is obliged to resign
incompatible office, cease incompatible activity within ten days term
after occupying this position, unless otherwise provided for by
constitution or law.

e An official shall submit the documents confirming elimination of
his/her incompatibility or a member of his/her family to a superior
person (body), under whose subordination she/he is, and to the
respective personnel department as well.

e An official, if she/he or member of his/her family breaches the
requirements of official incompatibility provided for by this law, shall
be immediately dismissed from the position, unless otherwise
provided for by constitution or law.

See the full text of the Law on Conflict of Interests and Corruption in
Public Service in Annex.

The norms of the Law on Conflict of Interests and Corruption in Public
Service apply to all senior public officials. No amendments are on the agenda at
present.

Declaration of Assets of Public Officials

An official is obliged to complete a declaration of financial standing within
one-month of occupying his position. An official is obliged to complete a
declaration of financial and material standing from 1 to 30 April during the term
of office. In order to participate in a competition, a candidate for a judgeship, as
provided for by Organic Law of Georgia on the Common Law Courts, is
obliged to complete a declaration of material standing within one week after
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registering his candidate. An official is obliged to complete declarations of
material and financial standing within one month after resigning.

In cases provided for by paragraph 4 of this article, an official is released
from the obligation of completing declarations if she/he has left the position on
account of election, appointment or approval to a position the occupation of
which, pursuant to law, obliges declarations to be completed.

Declarations are submitted to the Information Bureau of Property and
Financial Standing of Officials.

The property declarations of officials are filled in pursuant to the annexes
provided for by this law.

A declaration shall include the following complete information:

a. alist of movable or immovable items in possession of an official or member
of his/her family in Georgia or abroad, among which the value of each
exceeds fifty times the amount of living minimum, indicating type of item,
owner, market value and location of immovable item:;

b. securities in possession of an official or member of his/her family in
Georgia or abroad, indicating type of securities, owner, face-value and
quantity;

c. fees and/or account in the banking and/or other credit institution in Georgia
or foreign country, the right to manage of which is in possession of an
official or member of his/her family, indicating props of institution, type
and manager of fees and/or account and amount added on fees and/or
account;

d. cash amounts in possession of an official or member of his/her family,
among which the value of each exceeds fifteen times the amount of living
minimum, except the amount stipulated by subparagraph “c” of this
paragraph, indicating owner and quantity of the amount;

e. participation of an official or member of his/her family in an enterprise of
Georgia or foreign state, indicating participant and form of participation,
complete title and legal address, registering body and dates of registration;

f. any profitable activities performed by an official or member of his/her
family in Georgia or foreign state, except participation in activities of an
enterprise, indicating executor, position occupied, or contents of work and
that service in which a person holds office or performs activities;
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g. any operating agreement concluded by an official or a member of his/her
family, the value of item of which exceeds fifteen times the amount of
living minimum, except agreements stipulated by subparagraphs “a”-“f” of
this paragraph, indicating type of agreement, participant (s/he and a member
of his/her family), subject of agreement and its value, dates of concluding
and term of operation, bodies undertaking state registration and
confirmation of an agreement;

h. identification information of an official and members of his/her family
(name, date of birth, place of birth, blood or other relation).

i.  date of filling a declaration.

Article 2 of the Law of Georgia on Conflict of Interests and Corruption in
the Public Service determines the persons who, for the purpose of this law,
represent the public officials and shall complete the property and financial
declarations. The list includes the representatives of executive, judicial, and
legislative branch. Other exceptions with respect to this are not provided for by
the existing legislation.

During 2003, 3 063 officials have submitted declaration to the Information
Bureau. These include those listed in the table below.

The Bureau for Information on Asset and Finances of Public Officials was
founded in May 1998 on the basis of the Law On Conflict of Interests and
Corruption in Public Service, adopted on 17 October 1997. The Statute of
Information Bureau was approved by Presidential Decree N°350, dated
24 May 1998.

The Bureau for Information on Asset and Finances of Public Officials is an
independent institution which does not belong to any state branch (neither
legislative, executive, or juridical) and maintains a neutral position concerning
state structures and political forces. The Bureau for Information is responsible
and answers to the President of Georgia. The President himself controls the
activity of the Bureau for Information.
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Parliament of Georgia 233

State Chancellery of Georgia 179
Ministry of Education of Georgia 41
Ministry of Environment and Natural Resources of Georgia 71
Ministry of Economy, Industry and Trade of Georgia 109
Ministry of Defence of Georgia 65
Ministry of Justice of Georgia 79
Ministry of Culture of Georgia 27
Ministry of Refugees and Accommodation of Georgia 29
Ministry of Foreign Affairs of Georgia 185
Ministry of Fuel and Energy of Georgia 25
Ministry of Security of Georgia 224
Ministry of Property Management of Georgia 36
Ministry of Agriculture and Foodstuffs of Georgia 40
Ministry of Transport and Communications of Georgia 50
Ministry of Urbanization and Construction of Georgia 63
Ministry of Finance of Georgia 337
Ministry of Interior of Georgia 359
Ministry of Labor, Health and Social Security of Georgia 123
Ministry of Special Affairs of Georgia 7
Courts of General Jurisdiction 308
Constitutional Court 9
Supreme Court 36
Prosecutor’s Office of Georgia 228
Chamber of Control of Georgia 180

The main purpose of the Bureau for Information is to obtain information
on property and the financial state of public officials, record-keeping,
systematization, and to make this available to the public. The main functions of
Bureau are to:
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e instruct high public officials for technical correct filling of
declarations.

e organizing timely submission of the declarations to the public
officials.

e receive and register the declarations.
e systematization, keeping and depositing of completed

e providing the appropriate security of the declarations and other
confidential data.

e administer the disclosure of non-confidential information. Insuring the
publicity of the non-confidential declaration contents on the basis of
applications of natural and legal persons in co-operation with the press
and other mass media as stipulated by law.

The Bureau has a Chairman, whose nomination to a four-year term is
approved by Parliament upon presentation of the President of Georgia. The
Bureau has a staff of 25.

Whatever the rank of an official may be, the information submitted to the
Information Bureau is accessible to all persons.

In accordance with the legislation, the function of the Information Bureau
is limited to the organization of filling the declarations and ensuring the
publicity and accessibility of the declarations submitted. The Law does not
provide for the right to verify the information included in the declarations.

Mechanisms for Ensuring Respect of Rules on Conduct of Interests, Declaration
of Assets, Codes of Conduct, or Similar Instruments

The breach of requirements of law causes responsibility in accordance with
the codes pertaining to the criminal or administrative infringements. for non-
submission of declarations within the fixed terms, imposing of responsibility
upon officials under the criminal or administrative codes, does not exempt
him/her from an obligation to submit a declaration. In this case, an official,
within two weeks after the decision of the court enters into force, is obliged to
complete the respective declarations.

An alleged violation of the requirements of law by an official, if it is not a

criminal or administrative violation, results in disciplinary responsibility under
the rule prescribed by law.

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005

57



58

If an official who has committed corrupt offence and towards whom a
disciplinary measure was used, except dismissal, within a year commits another
corrupt act, is subject to obligatory dismissal from position.

These requirements do not apply to the President of Georgia, Members of
Parliament, Heads of Higher Representative and Executive Bodies of Ajarian
and Abkhazian Autonomous Republics and their Deputies, Heads of regional,
and city (Tbilisi, Batumi, Rustavi, Sokhumi, Poti, Kutaisi and Tskhinvali) and
local representative bodies. The graph below indicates the statistics on
disclosure of administrative offences.

Statistics on Offences Disclosed by the Information Bureau for Property and
Financial Assets of the Public Officials

1998 1999 2000 2001 2002 2003

O Number of Protocols sent to_Court B Number of Penalties imposed by Court

Between 1998-2003, the Court received a total of 1288 protocols on
administrative offences, disclosed through declarations on property and
financial assets. Only in 248 cases has a court imposed penalties, which is quite
a low figure. Experts suppose that the reason is that the judges do not pay
enough attention to the similar category cases. As regards criminal cases,
between 1998-2003, 13 criminal cases were instituted, although the court
sentence has not been passed on either of these cases.

The violation of the Law on Conflict of Interests and Corruption shall
incur the three types of liabilities: disciplinary, administrative and criminal.
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Paragraph | of Article 79 of the Georgian Law on Public Service includes the exhaustive
list of the measures of disciplinary responsibility. These responsibilities include dismissal
with termination of salary payment for not more than ten days or permanent dismissal.

According to the Paragraph 2 of Article 20 of the Law on Conflict of Interests and
Corruption in the Public Service, dated 17 October 1997, violation of the provisions
outlined in this law by an official authority, if such a violation is not a criminal
infringement, causes disciplinary responsibility in accordance with the rules set in the
law. According to the Paragraph 3 of the same Article, if a disciplinary responsibility
measure was applied to a government official who committed the violation and commits
a new act of corruption within one year, he/she will be subject to mandatory dismissal.

As far as the link between the procedural acts and the type of the above disciplinary
responsibility foreseen by the Criminal Procedural Code of Georgia (20 February 1997)
is concerned the type of criminal compulsion given in sub-paragraph b of Article 134 of
the Code, which is dismissal.

The application of the disciplinary liability takes place in accordance with
the rule provided by the Law on Public Service, through the presentation of the
corresponding agency of the internal-control service and the order of a high
official.

The imposing of the administrative liability is made on the basis of the
Protocol of Administrative Offences under the court decision:

e In accordance to the Code of Administrative Offences.

e The non-presentation of the property and financial declaration shall
incur fine up to one hundred of minimum of the salary.

e In the case where a Property and Financial Declaration is not
submitted, the Chairman of the Information Bureau on Property and
Financial Condition of the Official draws up the Protocol on
Administrative Offences, and the regional (city) courts consider these
types of administrative offences.

e In the case of criminal liability, the investigation is carried out by the
General Prosecutor’s Office and after that, the case is transmitted to
the Court, which makes the final decision.

e In accordance to the Criminal Code the continued evasion or
deliberate entering of incomplete or incorrect information in the
declaration of assets and finances shall incur a fine or forceful labour
ranging from 120 to 200 hours per day, or deprivation for up to three
years of the right to occupy such a position.

The requirements provided for by the Law on Conflict of Interest and
Corruption are applicable to all officials, including the President and Parliament
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Members. The exception is provided by Article 20, which determines that the
liability or the disciplinary liability provided for by paragraphs 2 and 3 of this
Article do not apply to: “The President of Georgia, members of the Parliament
of Georgia, representative of the government, heads and deputies of the
Supreme Representative and Executive bodies of the Autonomous Republics of
Adjaria and Abkhazia, the heads of region and city ( Tbilisi, Batumi, Rustavi,
Sokhumi, Poti, Kutaisi, and Tskhinvali,) Local Representative bodies”.

This is conditioned by the fact that these persons are officials of a separate
branch of a government or are members of the representative bodies who are
elected for a fixed term. The current legislation does not provide for any types
of disciplinary measures for such cases.

to impose disciplinary liability in such cases would be illogical due to the
fact that it would be impossible to find out who is responsible for imposing
disciplinary liability to the President, Members of Parliament, or members of
local representative bodies. Thus, the issue of eliminating these exceptions has
not yet been raised.

Rules on the Reception of Gifts or Other Advantages by Public Officials

Article 12 of the Law on Conflict of Interests and Corruption in the Public
Service provides for the following requirements and limitations:

e An official, a member of his/her family has no right to accept a
present if the total value of the presents accepted during one year
exceeds twenty times the amount of the minimum standard of living.

e An official, a member of his/her family has no right to accept a
present from a body or agency or institution of foreign country or
international organization or its representative, except symbolic items
or souvenirs when undertaking protocol activities or other official
undertakings. In this case, the value of a gift received from one source
shall not exceed five times the amount of minimum standard of living.

An official, his/her close relative has no right to:
e accept a present given due to his/her official position;

e accept a present from a person, the case in relation to whom was
considered by him/her, is under consideration or it is preliminary
known that the issue will be considered due to exercise of his/her
official duties;
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e accept a present from a person under his/her official supervision, if
this is not related to a special event when giving a present is generally
acceptable in the society. In this case, value of a present accepted from
a person under his/her supervision shall not exceed the half amount of
living minimum.

An official, his/her close relative is obliged to return a present, acceptance
of which is forbidden by law, to a person who has given it, or to the State
Treasury or treasury agency within 72 hours after receiving a present, or when
s/he became of receiving a present.

Article 340 of the Criminal Code of Georgia provides for the responsibility
for accepting illegal presents.

Article 340. Accepting lllegal Presents

Accepting an illegal present by an official or a person equal thereto, shall
be punishable by fine or by socially useful labour from one hundred to three
hundred hours or by deprivation of the right to occupy a position or pursue
a particular activity for the term not in excess of three years.

The same action committed repeatedly, shall be punishable by fine or by
socially useful labour from two hundred to four hundred hours or by
deprivation of the right to occupy a position or pursue a particular activity
for the term not in excess of three years.

Internal Inspection/Disciplinary Investigations

The institution of general inspections is not established in Georgia yet.
Despite the fact that general inspection operate in various agencies, there are no
unified standards of internal control mechanisms to be applied in the process of
inquiry of infringements.

The only indication of progress on this issue concerns the disciplinary
proceedings of judges. Disciplinary responsibility in this sphere is regulated by
the Law on Disciplinary Responsibility and Disciplinary Proceedings of Judges
of the Common Law Courts of Georgia. The same type of responsibility for
other civil servants is regulated by the Law on Public Service and Conflict of
Interests and Corruption in the Public Service.

The General Inspections, as the internal control services are called, operate

in all government agencies of Georgia. Their authority includes disclosure of
violations of law related to the official activities and respective reaction thereto.
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The requirements set in the Part 4 of Article 16 of the Criminal Procedural Code can be
regarded as such protection mechanisms. According to these provisions, it is possible to
hold fully or partially closed hearings of the case per the writ (decree) of the court
(judge), when this is required for the personal safety of the participant or for family
members and close relatives.

Direct protection of such persons is foreseen by Article 109 of the Criminal Procedural
Code, the purpose of which is to protect participants from criminal encroachment:

Article 109. Protection of the Participants from Criminal encroachment

1. Judge, prosecutor, investigator and inquirer are entitled to request that the
government protects those, who are related to the proceedings of the case and their
family members and close relatives, protects their lives, health, dignity and property from
unlawful encroachment. If there is information about such encroachment, they must
notify relevant bodies of the Ministry of Interior of Georgia, which is obliged to take
measures to protect these people.

2. Victim, witness, expert, accused and other participants of the process are entitled to
apply a person or a body, proceeding the criminal case, requesting for protection for
him/herself, family members and close relatives to protect their lives, health, dignity and
property from unlawful encroachment, if an unlawful act has been performed toward
them or there is a real threat of such an act in relation with their participation in the
process of case proceedings.

3. In the case where the application mentioned in part 2 of the present Article is proved,
the person or the body, proceeding the criminal case will draw up a decree (writ) on state
protection of the participant and addresses it to the Ministry of Interior or the relevant
special service of the state protection of Georgia, which are obliged to immediately take
measures for the protection of this person. If the measures are not taken or are delayed,
the person involved is entitled to lodge a complaint to the court and demand
compensation from the State for the damage caused by the above action. Selection of
particular protection measures is within the competence of the Ministry of Interior and the
special service of the State Protection of Georgia.

4. The person, toward whom the writ on protection measures is drawn up, is hot exempt
from the obligation to testify during the preliminary investigation and in the court, answer
the questions and participate to the confrontation with the accused.

5. If the person is a secret officer of police, Ministry of State Security, State Intelligence
Department or any other state remedial body, or an informer, his identity can be
declassified only when the defence proves that disclosure of his/her identity will allow to
prove falsity of his/her testimony and innocence of the accused.

6. Protection measures are usually used after the person, mentioned in Part 4 of the
present Article, testifies. The Ministry of Interior of Georgia or the body of the State
Security must notify the body, drawing up the writ on protection measures of the
participant of the process about such actions, as changing name, identification
documents or appearances, address or job.

7. If the threat does not exist any more, the protection measures are cancelled per the
decree (writ) of the body fixing the protection measures. The protected person must be
immediately notified about this.
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It must be noted that the contents of Article 367 of the Criminal Procedural Code
stipulates the responsibility (fine, restriction of liberty for up to two years or imprisonment
for up to four months) for disclosure of the secret of protection of a member of the
constitutional court, judge, jury or other participant of the proceedings, executive, victim,
witness or other participant of the criminal process of his/her family member or close
relatives by the person who is informed about this due to his/her job or for the person to
whom the secret was disclosed. Such an action is aggravated if it resulted in serious
consequences; the law sets corresponding responsibility measure (deprivation of liberty
for up to five years).

At this time, the project for changes in the legislation are being prepared and foresee
necessary measures for whistleblower protection.

The Ministry of Justice prepared a draft law on General Inspections, which
provides for the obligation to introduce the institution of General Inspections
into the system of government agencies of Georgia, determines the legal status,
structure, functions, rights and duties of the General Inspection, procedure of
appointment and dismissal of the Head and staff of the service, determines the
requirements incumbent upon the Head and staff of the General Inspection to be
appointed to a post, legal and social security guarantees for the staff, and issues
of material and technical support.

According to the draft law, the General Inspection shall carry out official
controls within the system of an agency to ensure human rights and freedoms,
discipline and legality, purposeful management of funds, ensuring protection
and rational usage of material valuables. The General Inspection performs its
basic functions through inquiries, inspections and audits. The draft law also
provides for the procedures of implementation of the public monitoring of the
activities of the General Inspection and accountability thereof.

The draft law on General Inspections was considered at the Government
Session and according to the comments thereupon, the revised final version of
the draft law was submitted to the Parliament of Georgia. Thus, the institute of
General Inspection is already integrated in the Georgian legal space and the
improvement of the respective legal basis is currently underway.

Obligation to Report Cases of Misconduct/Breaches of Duties/Corruption

The Criminal Code of Georgia provides for responsibility for the cover-up
and non-reporting of crimes.

Article 375. Crime Cover-up
Cover-up, without aforethought of any especially grave crime, shall be

punishable by a fine or by jail time from three to six months or by prison
sentences for up to four years in length.
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Note: Criminal liability shall be lifted up from the one who has covered up
the crime of his/her close relative without aforethought.

Article 376. Non-Reporting of Crime

Non-reporting of crime by the one who actually knows that any grave or
especially grave crime is being prepared, shall be punishable by fine or by
jail time from three to six months or by imprisonment up to three years in
length.

The Law on Conflict of Interests and Corruption in Public Service is used
to regulate the issues of limitation of activities, official incompatibility,
declaration and publication of economic interests of officials. This law provides
for the general issues of liabilities of officials for the breach of ethics of the
public service.

The Efficiency of the Declaration of Assets and Finances

The declaration and publication of the economic interests is carried out by
officials through declarations. In accordance to the declaration data the cases of
official incompatibility should be revealed and the changes in the property of an
official during the period of holding a post. The existence of the declaration
ensures the transparency of the public service.

The interest of mass media in the process of declaration and the declaration
data of officials is also worth noting. The declaration data of officials are
frequently published and broadcast by television. Mass media highlighted all
stages of the declaration processing, in particular during the period of
declaration. These are confirmed by the statistical data. Namely, from 1998 to
2003 329 publications and 217 broadcastings were made available to the public.

Publications Broadcastings
1998 44 1998 28
1999 63 1999 29
2000 96 2000 53
2001 22 2001 24
2002 63 2002 56
2003 41 2003 27
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Main Legal and Institutional Deficiencies

The Information Bureau is a body that can reveal the cases of breach of
norms as provided by the law on Conflict of Interests and Corruption in Public
Service. Thus, we consider it is necessary that the authorities of the Information
Bureau have the right to react to violations revealed by the declaration data. The
violations shall refer to the issues of official incompatibility, accepting illegal
gifts and various revelations of the so-called corrupt infringements. The re-
examination of the accuracy of the declaration data is not the competence of the
Bureau. In spite of the effectiveness of the law, it is difficult to execute it as
there is no governmental body possessing the necessary powers.

The law does not provide for the legal status of the Information Bureau,
nor for its place in the State system. Thus, at this stage, in order to eliminate the
existing deficiencies, the proper legislative amendments are necessary.

As regards to the evaluation of the effectiveness of the Public Service
which includes the assessment documents of the effectiveness of the executive
government’s activities.

Public Procurement and Public Subsidies, Licences, or Other Public
Advantages

Legal Framework Concerning Public Procurement

State procurement is regulated by the Law on State Procurements. In
addition, the following legal acts have been issued with respect to procurement:
Presidential Decree N°223 dated 5 June on the Establishment of Public
Procurement Agency and Handing Property Over to It; Presidential Decree
N°224 dated 5 June on Approval of provision of the Supervisory Board under
the Public Procurement Agency; Order N°1 of the Chairperson of Public
Procurement Agency on Rules of Implementation of State Procurements.

Methods and criteria of state procurements are regulated under the
following articles of the Law on State Procurements.

Article 5°. Public Procurement Planning
1. Any procurement agency shall implement public procurements in
accordance with an annual procurement plan developed and

approved in advance. In the case of multiple-year procurement,
planning is conducted by a pertinent procuring body in compliance
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with Georgian legislation. State procurement planning is regulated
by the Decree of the Chairperson of the Agency.

Each annual procurement plan shall be developed in accordance
with the procedures of developing and reviewing the drafts of
appropriate (State or local) budgets, as set out in the laws on the
Budgetary System and Budgetary Authorities and the Principles of
the Georgia Economic and Social Development Indicative
Planning.

Procurement of homogeneous goods, services and work conducted
by the pertinent procurement agency during a year is considered as
procurement if it is financed from one source.

Not later than 20 days following approval of the State Budget, or
those of the Autonomous Republics, or local budgets, the head of
the pertinent procurement agency shall approve and provide to the
Agency the revised procurement plan.

Article 6. Methods of State Procurement

1.

Methods of State procurement are as follows:
— open tendering

— closed tendering

— single-source procurement

In cases justified by the present Law, open and close tenders can
be carried out in two stages.

Principles for the use of procurement methods are determined by
the present Law and by-laws adopted by the Georgian Ministry of
Economy.

The quotation and the intellectual services procurement methods
shall be defined in a special normative act.

Article 7. Basic Principles Governing the Choice of Type of Tender

1.

Open tender is held in cases when the estimated value of the
subject to procurement exceeds the amount of GEL 70 000, while
in the case of procurements of construction works when it exceeds
GEL 230.000.

Closed tender is held in the cases when the estimated value of the
goods to be procured is less than GEL 70 000 (while in the case of
procurements for construction works — GEL 230.000), but exceeds
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the amount of GEL 25 000 (while in the case of procurements for
construction works, this is fixed at GEL 120 000).

Article 9. Tender announcement

1. In an open tender, the Tender Committee on behalf of a procuring
organization:

a)

b)

shall make an announcement about the tender via the
mass media as defined in the by-laws;

when the estimated value of the State procurement
exceeds the amount of GEL 600 000, while in the case of
the construction work procurement — GEL 8 000 000,
notification shall be also placed in a wide-spread
international periodical or specialized printing organ, in
one of the languages most accepted in the international
trade practices. The notification shall also be sent to the
foreign diplomatic and consular institutions based in
Georgia;

2. [If necessary, shall define additional means, other than the ones
defined in the sub-unit (a) and sub-unit (b) of the Unit, for tender
announcement

3. In the case of closed tender the procuring organization sends to the
bidders selected in advance subject to this Law (no less than five
bidders) an official notification of holding the tender.

4. In the tender announcement there should be indicated:

a.
b.

contact details of the procuring organization;

the type, quality and quantity, the point and form of
supply of the procured goods; the essence and the place
of implementation of the work or service to be
implemented; all other details, that the procuring
organization considers necessary as connected with the
description of the objects to be procured;

the desire to supply the goods, to implement the work, to
render the service to be procured, and the obligatory
terms;

criteria and rule for estimation of qualification data;

the terms, place and language for submission of the
qualification data;

request for the documentation proving the qualification
data;
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g. the rules, terms, place and language for submission of
tender documents, also payment rate for acceptance of
tender documents.

5. The Tender Committee approves the tender announcement.

6. The Tender Committee publishes and, correspondingly distributes
tender announcements no later, than 15 calendar days before the
collection of the qualification data starts. In the case of closed
tender the Tender Committee should select the means of
distribution of tender announcement that will enable the selected
persons to receive the announcement in the shortest possible term.

7. The Tender Committee might amend the information mentioned in
the announcement, notice of which shall be made through mass
media, the same way the announcement had been published, and in
the case of closed tender the notice should be distributed to all the
persons, whom the Committee addressed initially.

8. Amendment of the announcement and the publication
(distribution) of these amendments should occur no later, than five
calendar days before end of the submission term.

Article 21. Two-stage tender

1. Two-stage tender is held if:

a) given the peculiarity of the object to be procured, it is
impossible to determine all the technical and economic
conditions of the object in advance and the procuring
organization considers it necessary to hold negotiation
with bidders at the first tender stage, in order to
determine technical, economic and other aspects;

b) the object of State procurement is consultancy, scientific
research, experimental, investigative or consultation-
projecting works, and it is impossible to determine their
results and price in advance;

2. At the first stage of two-stage tender the bidders shall submit their
free Initial tender proposals, (“initial tender proposal’);

3. At the first stage Tender Committee can hold direct negotiations
with bidders, with the purpose to verify any issues of the initial
tender proposal, as well as define the final parameters for tender
documentation;
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Pursuant to review of the initial tender proposal the Tender
Committee determines the final version of tender documentation
that shall be distributed among all the bidders in case of payment
of tender fee.

Besides the rules defined in the units 2, 3 and 4 of the Article, the
rules for one-state tender are also applicable to the two-stage
tender.

Article 22. The method of direct negotiation with a single person

1.

The procuring organization may choose to use the method of
holding direct negotiations on State procurement with a single
person, in case:

a. the estimated cost of the unit under procurement shall not
exceed GEL 10000 and in the case of procuring
construction works — GEL 50 000;

b. supply or implementation of the State procurement object
is the exclusive right of a single person;

c. as aresult of force majeure the State procurement can not
be postponed;

d. it is necessary to implement State procurement from the
same supplier with the purpose of further application and
prevention of deterioration of qualitative feature of
goods, technology or equipment received from the
supplier, except for the case when the initial supply cost
exceeds the assumed amount of the State procurement to
be implemented;

2. In the case of application of the method of holding direct

negotiations on State procurements the head of the procuring
organization or the authorized person appointed by him (her)
subject to legislation.

Article 23. Review of the conditions of agreement on Implementation
of State procurement

1.

It is not permitted to change the conditions of the agreement
entered with the supplier if it causes increase in the price of the
agreement and adversely affects the conditions of the agreement
referring to the procuring organization, except for the case
envisaged by the Article 398 of the Civil Code;
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2. The procedures and rules for review of the conditions of agreement

on implementation of State procurements are defined by the
Georgian Legislation.

In this case, the Civil Code of Georgia provides for:

Article 398. Adaptation of a Contract to Changed Circumstances

1.

If the circumstances that constituted the grounds for execution of
the contract have evidently changed after execution of the contract,
and the parties, had they taken these changes into account, would
not have executed the contract or would have executed it with
different contents, then it may be demanded to adapt the contract
to the changed circumstances. Otherwise, taking into account
individual circumstances, a party to the contract may not be
required to strictly observe the unchanged contract.

It is the same as a change in circumstances when the
understandings, which constituted the grounds for execution of the
contract, have turned out to be wrong.

In the first instance, the parties should try to adapt the contract to
the changed circumstances. If such adaptation is impossible, or if
the other party does not agree on it, then the party whose interest
has been harmed may repudiate the contract.

In addition, the Law of Georgia on State Procurements provides for:

Article 24'. Bringing of Claims

1.

All persons willing to participate or actually participating in the
public procurement activities, all bidders and suppliers, whether
being individuals or entities, shall have the right to contest any
action of procuring agencies (or tender committees), if they believe
that in the course of the public procurement activities any rules or
procedures, established by the Public Procurement Law or any
other applicable legal act, and/or their rights have been violated.

If any claim emerges before the conclusion of a public
procurement contract, the person who has such a claim may
request directly the procuring agency to reconsider the decision of
the relevant officer of the tender committee or procuring agency or
to review the dispute.

In cases envisaged in paragraph 2 of this Article, any person who
has a claim may apply to the procuring agency with this claim not
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later than 20 calendar days after the receipt of information about
the conditions or the making of that decision which caused the
emergence of such a claim or dispute. All such persons whose
interests actually are or can be affected by such claim shall have
the power to take part in the review of that claim.

Before a public procurement contract is made, any individual or
legal entity that is willing to take part or is actually participating in
the public procurement procedure, or is a bidder or supplier, may
appeal to the Agency with a claim to review any dispute which
may arise in relation to public procurement.

Any individual or legal entity that is willing to take part or is
actually participating in the public procurement activities, or is a
bidder or supplier, may appeal to the Agency also in case that such
individual or entity is not satisfied with the decision of the
procuring agency.

In cases envisaged in paragraphs 4 and 5 of this Article, the
Agency, not later than ten days after the receipt of a claim, shall
make in written a reasonably justified decision which shall be
communicated to those persons and the procuring agency that has
submitted the claim.

If as a result of thorough scrutiny of the claim itself, as well as all
related conditions, the Agency finds that the claim is reasonably
justified, then the Agency shall have the power to:

a) warn the procuring agency that it has committed an
incorrect action and call on it to implement the public
procurement activities in accordance with the
requirements of law;

b) require that the procuring agency review or cancel its
decision(s);

c) in case that it finds that any participant in the public
procurement activities has failed to comply with the
provisions of this Law, to require the appropriate
agencies to hold such a participant responsible for such a
breach.

After the deadline specified in paragraph 3 of this Article, as well
as after the public procurement contract has been entered into
effect, all claims and appeals may be heard by courts only.

No claim may be considered if it refers to:
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a) the selection of a public procurement method, if the same
has already been selected in accordance with the
procedures established by this law and other applicable
legal acts;

b) the decision of the procuring agency on the cancellation
of public procurement activities, if such a decision has
been made in accordance with the procedures established
by this law and other applicable legal acts.

10. Any claim or appeal shall be based on a reasonable ground and
shall be supported by reasonable evidence that in case of
withholding the claim or appeal the person in question will suffer
serious losses.

11. In case that any claim is submitted to the procuring agency, or the
Agency, or court before the relevant public procurement contract
has been effected, the procuring agency shall suspend all public
procurement activities for the period of ten days. By the decision
of the manager of the procuring agency, or the Agency, or court
the suspension period may be extended, provided that under no
circumstances shall the whole suspension period exceed 30 days.

12. With the agreement of the Agency, the procuring agency may
decide not to suspend the public procurement activities, if delay in
public procurement is impossible or is not justified in view of
national or public interests.

13. Any individual or legal entity that is willing to take part or is
actually participating in the public procurement activities, or is a
bidder or supplier, may take legal action against the decision of the
procuring agency or the Agency with respect to the claim of such
an individual or entity.

14. Any damages which as a result of reviews and hearings provided
in this Article may be payable to the person that has initiated
claims, shall be limited to those costs which have been incurred in
relation to the participation of such a person in the public
procurement activities and shall not include any indemnification
for the expected revenues.

As regards the role of supervisory bodies in procurement, their powers are
envisaged in the Article 24 of the Law on State Procurements:
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Article 24. State procurement account

1.

The State procurement process is reflected in the State
procurement account and the rule for its elaboration and keeping is
defined by the by-law, adopted by the Ministry of Economy.

After tender is held minutes of Tender Committee meeting,
decisions taken, conclusions of the experts and consultants
participating in the tender, also other documents defined in the by-
law referred to in the unit 1 of the Article should be attached to the
account.

The State procurement accounts shall be submitted to the Ministry
of Economy of Georgia within the following terms:

a) in the case of tender no later, than ten days after
agreement is executed;

b) in the case of holding negotiations with a single person, if
the amount of State procurements exceed GEL 25 000 no
later than ten days after agreement is executed;

c¢) in the case the amount of State procurements is less than
GEL 25 000 on quarterly basis, no later, than the tenth
day of the first month of the following quarter;

All interested persons shall have access to the State procurement
accounts if requested, and their summary should be made public
on regular basis through the State procurement bulletins, founded
by the Ministry of Economy of Georgia.

If the volume of public procurements conducted through a tender
exceeds GEL 32 million, the chairman of the tender committee
shall report on the procurement process to the President of Georgia
at the government meeting.

The Ministry of Finance of Georgia, those of the Autonomous
Republics of Abkhazia and Adjara, and local finance departments
shall be obligated to regularly (on a monthly basis) provide the
Agency with information about actual disbursements to the
budgetary agencies.”

The Agency is authorized to request any documents and
information on state procurement from procuring organizations
and bidders at any stage of state procurement implementation,
including the information on implementation of agreements.”

In order to ensure transparency of the procurement process the
agency’s obliged to carry out monitoring of the protecting of such
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principles during the state procurement process as publicity,
fairness, proper fulfilment of the determined procedures, reporting
open and efficient competition, an opportunity of rational and free
choice.

Public Entities Subject to Public Procurement

These issues are regulated by the following norms of the Law of Georgia
on State Procurements:

Article 3. Definition of Concepts and Terms Used in the Law

a) “State procurement” - acquisition of any goods, works or
services in order to meet State needs and by utilizing funds
from:

a.a) Georgian State budget and means consolidated in the State
budget;

a.b) Budgets of the Abkhazian Autonomous Republic and the
Adjarian Autonomous Republic;

a.c) Budgets of other Georgian local units determined by
Georgian legislation.

a.d) by special funds of all those organizations and institutions
which are funded out of the resources of the State Budget of
Georgia, budgets of Autonomous Republics of Abkhazia and
Adjara and local budgetary resources specified by law;

a.e) by funds extended by other countries and international
organizations either as an international assistance or lending on
the basis of international agreements (except the cases when the
given Law is in conflict with the respective international
agreement or if respective credit or grant agreements provide
for internationally accepted procurement rules different from
the rules established by this Law);

a.f) by loans extended under the government’s guarantee;

a.g) by funds of public or private legal entities, (except of
National Bank of Georgia) established on the basis of the State
property, irrespective of sources of such funds.

b) Procuring agency — any executive governmental body of
Georgia, or Autonomous Republics of Abkhazia and Adjara,
budgetary agency or organization, local self-governance and
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governance bodies as well as any other institution or company
that is procuring goods, works and services by the funds
specified in paragraph a) of this Article.

Georgian legislation is not aware of exceptions with respect to particular
categories of procurements.

Institutional Framework of the Public Procurement System

for the purpose of coordination of state procurements, a Public
Procurement Agency has been established in Georgia. Its bodies, structure,
resources, functions, powers and independence is regulated by the following
norms of the law on State Procurements.

Article 4. Public Procurement Agency

1.

With the purpose of coordinating and monitoring all public
procurement activities, under the guidance of the Law on Public
Legal Entities, a permanently-operating independent agency to be
referred to as the Public Procurement Agency (hereinafter the
“Agency”) shall be established, the chairman of which, shall be
appointed and dismissed by the President of Georgia at the
proposal of the Ministry of Economy, Trade and Industry.

The Constitution of Georgia, international covenants and
agreements, this Law and the Agency’s charter to be adopted on
the basis of the above-mentioned documents shall constitute a
legal base of the Agency operations.

With the purpose of ensuring transparency in the public
procurement system and publicity in the activities of the Agency, a
Board of Supervisors shall be established with the Agency, which
shall consist of seven members (including Chairman of the Board
of Supervisors), to be appointed by the President of Georgia.
Charter of the Board of Supervisors shall be approved by the
President of Georgia. The staff of the Board of the Supervisors:
officials from ruling and controlling bodies (representatives of the
Chamber of Control, Ministries of Finance, Justice and Economy,
Industry and Trade); Representatives of Mass media and Public
organizations. The Board of Supervisors work on the public basis.

The Charter and the structure of the Agency shall be based on this
Law and shall be approved by the President of Georgia. A state
body carrying out control of the activities of the Agency shall also
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be specified by the Charter of the Agency in compliance with the
legislation of Georgia.

The Agency shall be funded:

a)
b)

9)

funds earmarked from the State Budges;

out of the revenues received for the work carried out on
the basis of the agreement;

out of the revenues in consistent to the Georgian
legislation.

The main functions of the Agency shall be as follows:

a)

b)

d)

2

h)

J)

to develop and make public any normative acts required
for the implementation of this Law and standard bidding
documents and to harmonize them with international
norms;

on the basis of reports received from procurement
agencies, to implement systematic studies and analyses of
situation existing in the country’s procurement system
and to provide recommendations to the President of
Georgia to enable him to make appropriate decisions;

to develop model teaching programs and methodological
materials and documentation, to hold seminars and
training sessions for central and local governmental
bodies, law-enforcement agencies, mass media and other
interested parties;

to develop and improve an integrated public procurement
data base;

to provide expertise, recommendations and consulting
services to procurement agencies;

to maintain the register of suppliers

to support the establishing of modern informational and
communications technologies in the public procurement
system;

to make public any normative acts and reports for
ensuring publicity of public procurement and to publish a
special periodical newsletter;

on the basis of administrative procedures to adjudicate
any disputes emerged in the course of public procurement
activities;

to oversee the lawfulness of state procurement procedures
and define the state policy regulating a procurement
process.
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Article 4'. Duties and Responsibilities of the Agency Chairman

1.

The Agency Chairman shall:

a)

b)
c)

d)

e)

2

in agreement with the Board of Supervisors established at
the Agency issue normative acts — orders — specified in
this Law and mandatory for all the agencies involved in
the state procurement;

make orders and instructions on internal organizational
matters;

regulate any issues which are within the Agency’s
jurisdiction;

monitor the Agency’s structural units to ensure that they
perform their functions in proper manner; supervise the
Agency staff according to the established procedures.
within the limits of its competence appoint and dismiss
the Agency staff;

manage the Agency’s funds and control the spending;
make suggestions according to the established procedures
on such decisions which should be made on any matter
over which the Agency has jurisdiction;

2. The Chairman of the Agency is responsible for the Agency’s
activities in accordance with law.

Article 4°. Duties, Responsibilities and Operational procedures of the

Board of Supervisors

1.

The Agency’s Board of Supervisors shall

a)

b)

review at its meetings normative acts to be issued by the
Chairman of the Agency, and the by-laws of the
Agency’s structural units and results of their activities;

in its operations the Agency’s Board of Supervisors shall
be guided by the key measures of the government’s
public procurement policy and at its meetings shall give
the participants in the public procurement activities
possibility to freely defend their respective interests;
prepare annual reports about its activity and submit it to
the President of Georgia. The reports should be open to
public.

Agency’s Board of Supervisors within the limits of its
competence, shall have the right to request procurement
agencies to provide it with any information related to the public
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procurement activities and to examine correctness of such data
and information.

3. The meetings of the Agency’s Board of Supervisors shall be
open to public and all its decisions shall be published in
accordance with the existing procedures. Confidentiality of any
information considered by the Board of Supervisors shall be
preserved in accordance of applicable law.

Summary of the Reform in the System of State Procurement in Georgia

The first stage included such milestones as the formulation of the
legislative base for state purchases, the successive adoption of the Law on State
Procurement, the establishment of the SPA under the Ministry of Economy, and
the issuance of by-laws. Despite the fact these were adopted with the
participation of international experts, purchasing organizations continued in
general to ignore the norms established by the legislation, a behaviour that was
supplemented by the absence of standards for the administration of purchasing
procedures and thus allowing purchasers to interpret laws as they so wished. In
addition, state purchases comprised procurement administered solely by central
and local budget assignments, whereas the so-called “special funds”, foreign
grants and lending were not captured by the law. Given the fiscal restraint, the
budget was often sequestered, which led to underfinanced expenditures under
“other goods and services”, as well as “capital expenditures (basically limited to
payroll expenditures). In real terms, the law on state procurement was not
applied.

At the second stage of the reforms of the anti-corruption commission,
under the national anti-corruption program of Georgia, the main measures for
the improvement of the state purchases system were developed. Furthermore, an
agreement was reached with the World Bank on the Institutional Development
Program on State Procurement in 2001 and an action plan for the reform of the
state purchases system is identified. Under the Structural Adjustments Credit
(SAC) III of the World Bank, Georgia committed to improving the legislation
regulating state purchases in view of harmonizing it with international
legislative norms and ensuring its feasible implementation. Draft legislative
amendments were prepared by end-2000, submitted to Parliament, and adopted
in March 2001 following lengthy debates. These amendments expanded the
coverage of the law. Namely, it included the special funds of the state budget
and other budgetary organizations stipulated by the Georgian legislation, as well
as funds received from foreign lending and assistance pursuant to international
agreements with foreign donors and international organizations, state
guaranteed credits and funds of legal entities of public law, established on the
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basis of state property (except the National Bank of Georgia). State procurement
by these funds could be administered by holding negotiations with one person
via the method of price quotation, open or closed bids, of which two-stage
tenders, usually applied during purchases of intellectual services. According to
the recommendations of World Bank experts, the method of price quotation was
included in the law on state procurement, which would on one hand promote the
simplification of procurement procedures and on the other would ensure a
rational and effective use of public funds and the establishment of a competitive
environment.

The law also set provisions and rules on preventing conflicts of interest,
and refined procedures and rules on planning state purchases. With a view to
reinforcing supervision on state purchases, the Ministry of Finance and local
financial bodies were made liable to submit information to the agency on actual
assignments of budget organizations; a practice of administrative settlement and
filing of complaints relative to state purchases was introduced.

At present, training and seminars were offered to specialists of state
procurement, manuals and legislative/normative documents on state purchases
were published and disseminated. The office of the SPA was modernized with
new equipment. The regulation on Rules on Carrying Out State Purchases was
developed in cooperation with international experts and consultants, the charter
of the SPA and the supervisory board under it were adopted pursuant to
Presidential Decrees N°223 and 224 dated 5 June 2001. Based on several
Presidential resolutions the first composition of the supervisory board and the
agency chairman were approved.

Following the legislative amendments, a legal entity of common law, the
SPA, was established. The competencies of the agency were substantially
expanded and a new momentum was gained for the agency to perform its
coordinating role while meeting goals identified by the law, namely: ensuring
efficient use of funds assigned for state purchases, developing sound
competition in the sphere of commodity production, performance of works and
delivering of services for state needs, securing fair and unbiased treatment of
participants in tenders, making the process of state purchases transparent,
establishing a single system of state procurement and cultivating public
credibility.

Based on the order of the agency chairman dated 15 October 2001, the by-
law Regulation and Appendices of the Rule on Carrying out State Procurement
was established. Apart from general provisions, the documents necessary for
affecting state purchases and the standard forms of reporting were determined,
as were instructions, methods and guidelines relating to procurement as a
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whole. A common information network and a database have been set up in the
agency which generates information on procuring organizations and the
procurement carried out by them, as well as a regularly updated register of
suppliers. A consultative-methodological centre was set up under the agency,
which greatly contributed to the enforcement of the regulatory legislation on
state purchases.

The third stage was launched by the preparation of the report providing an
assessment of the state procurement environment in 2001. Despite the process
of reorganization, the performance of the agency in this period marked some
progress reflected in doubled tenders and substantial public (budget) funds
saved as a result of competitive selections. Furthermore, legislative the law was
strictly monitored. Consultations were extended to both central and nation-wide
agencies. On-site meetings were held in different regions of Georgia and a
concluding session was organized in Tbilisi for heads of procuring
organizations.

for securing quick responses to law violations, each case was transferred
by the agency to the Prosecutor’s Office, Chamber of Control, Anti-Corruption
Bureau, and other bodies. At present, the President continues to receive an
annual detailed report during government sessions. In 2002, amendments were
introduced to the Code of Administrative Offences which identified the level of
administrative accountability the heads of purchasing organization bore for
violations during state procurements. The same amendments granted the SPA
the right to compile cases of administrative offences and remit them to the
court. Pursuant to paragraph 3, Article 261 of the Law on State Procurement
and paragraph 3 of the Presidential Decree N°973 dated 8 August 2003, the
preparation of draft amendments to the Criminal Code was determined with a
view to strengthen criminal accountability for violations during state purchases.

In order to support the successful development of reforms in the sphere of
state purchases, information-methodology centres must be established in the
regions. The use of modern information technology is especially vital during the
process of administering and reporting state purchases. ,At present draft
amendments are prepared according to the Law on State Procurement to expand
its coverage to purchases carried out by legal entities of private law, in the
authorized capital of which the government holds over 50% of shares (mostly
natural monopolies, enterprises engaged in supplying the population with
energy, transportation, communication and other services).

In view of ensuring the financial support of the profound adjustments

underway in the country, apart from focusing on the mobilization of budget
revenues, the efficient use of public funds must be ensured. The current reforms

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005



in the system of state procurement precisely inclines towards the latter. Each
year state procuring organizations at different budget levels spend GEL 400-500
million in public funds, of which more than half comprises central and state
budget organization (entities of common law) spending, and only
GEL 150 million is financed from local budgets (almost half of that is directed
towards state purchases by Tbilisi). Unfortunately we do not have information
on state purchases affected by the Autonomous Republic of Adjara, given that
the region fully ignores the law on State Procurement and provides neither
information nor reports as required by the law to the agency. The above noted
funds represent assignments on ‘“other goods and services”, ‘“capital
expenditures”, “program expenditures” and other. According to the assessment
by government experts and statistical observations, if state purchases are carried
out under competitive conditions, 10-15% of these funds could be saved.

During administrative discussions at the SPA and court proceedings
relating to state purchases, we could clearly identify the build-up of trust in both
purchasers and suppliers to reach a favourable agreement for conditions of fair
competition and their readiness to resort to legal ways for protecting their
respective rights. The progress reached in the implementation of state
procurement procedures, the planning and final stage of procurement —
reporting the status of commitments — depends on the integrity of civil servants
due to the inactive financial system of accounting, which we hope will improve
with the enforcement of a new financial policy.

The pace of identifying infringements and adequately responding to them
in cases of under- or late reporting by procuring organizations is still slow. This
is very important given the system of state procurement is decentralized in
Georgia and an authorized state purchasing organization is accountable for
shrewdness while affecting purchases. Proceeding from the above and for
further development of the state purchases reform, the supervisory board under
the SPA (chaired by Professor Chitanava) adopted the 2004 agenda for the
agency, which was agreed to with the World Bank prior to its approval.

At this stage, paramount importance is given to the implementation of the
law and its enforcement at the level of each purchasing organization. In almost
all organizations, a dedicated purchasing unit was identified, together with a
state procurement coordinator. The 2004 action plan envisages the realization of
a national strategy during training opportunities offered to both coordinators and
general professionals specializing in state purchases. In 2003, a seminar was
offered to coordinators in Tbilisi and certificates were issued to 42 specialists. A
regulation was developed in cooperation with the Ministry of Education on the
rule of certifying procurement specialists and on the job description for
procurement managers. The improvement and further rationalization of budget
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expenditures still remains a pressing issue. The level of accountability of the
Ministry of Finance concerning registered contracts must be determined so that
terms of these contracts are not violated in cases of non-payment.

Procuring organizations must also review contracts on state procurement,
which today bears a more formal tone. The present legislation makes ministries,
organizations, public agencies, and local government bodies liable for full
obedience to the law and to coordinate purchases affected by subordinate
organizations.

Brief Overview of Information on Offences in the State Procurement Practices

According to the analyses, the offences that have been discovered are
typical of state procurement practices: purchasing organizations under report
information and ignore lawful requirements of the agency; some purchasers use
the funds wastefully, cases of corrupt deals and attempts to smuggle goods have
been identified; the largest bodies of the government (some ministries, local
government bodies, controlling bodies, etc) ignore norms set forth by the
legislation in the sphere of state procurement; under conditions of unstable
fiscal and financial environment and an inadequate system of accounting, often
state orders are left not financed, thereby making them unattractive for potential
suppliers. In addition, purchasing organizations often violate the law as they
submit reports (statistical, quarterly and annual) to the agency in an inadequate
format. Operative reports and documents on organized tenders are submitted
with delays, which deprives the agency of an opportunity to timely affect
regulatory actions on procurement processes. In some cases contracts that
violate procurement laws are hidden, their implementation were not inspected,
some government bodies issued normative acts that establish unjustified
preferred treatment towards specific suppliers; during the processing of tender
applications, a certain bias to some bidders is vividly observed. Under the
pretext of charity, organizations sometimes conclude deals that inflict damage
to the state, misuse official duties, force suppliers to provide goods and services
without a contract and conclude a respect contract at a later stage.

The organization of tenders often features procedural violations, thereby
stripping any efficiency in the concept of bidding (some bids lack the issuance
date and rules of receipt of tender documents; awarded contracts do not mention
the validity period, specific and general terms, the mechanism for controlling
the contract observation and other. In some cases, the structure of the database
has been changed on discretion. Tender reports are submitted to the agency with
delay; the submitted report is sometimes not complete; often the purchase of
intellectual service is carried out by general procedures; the estimated value of
the contract is not indicated; qualification data is not accompanied by required
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documents; the records filed by the staff of the tender commission are not
chronologically consistent with office records. The submitted tender proposals
are often unrealistic. As a result, competitors distribute the state purchasing
market on an unfair basis. Especially, government officials were spending
special funds on free will, which prompted the conclusion of contracts through
corrupt practices and hidden forms of patronage in damage to the state. Even in
case of registered contracts, the transfer of relevant funds, according to
suppliers, was often impossible without personally motivating the leadership of
the purchasing organization and without adequate backing in financial agencies.

Additional Information on Regulation and Control of State Procurement

According to the Law of Georgia of State Procurement, the SPA carries
out the coordination, monitoring and control of state purchases nationwide. The
SPA administers its activities in accordance to Presidential Decree N°223, dated
5June 2001. Its lawful requirements are mandatory and their negligence
represents an administrative offence. With a view of providing transparency and
public scrutiny over the agency performance, a supervisory board has been
established under the SPA involving both government and societal
representatives that perform work free of charge.

The system of state purchases is decentralized. The state procurement
organization, authorized to carry out purchases, is responsible on the
reasonableness of state purchases. In accordance with the Law on State
Procurement and the Rule of Carrying Out State Procurement, all purchasing
organizations are liable to: administer the procurement rationally in the range of
assignments pursuant to the law while safeguarding state interests; carry out the
procurement based on a pre-determined and approved annual plan in terms
stipulated by the law and submit activity reports to the SPA in a due form; no
later than in the course of 20 days after the adoption of state or local budgets,
approve a precise plan on state purchases and submit it to the SPA; if the
estimated value of goods or services exceeds GEL 5 000, upon the completion
of preparatory works should inform the SPA when procurement procedures are
kicked off; should generate an annual activity report on the administered
procurement upon the completion of a fiscal year and submit it in a due form to
the SPA no later than 1 February of the subsequent year; generate activity
reports on monthly procurement and submit it to the SPA.

Approximately 3 000 large-scale organizations are engaged in state
purchases in Georgia at present. The most prevalent method of dealing with
purchasing organizations still rests in since-source procurement (42% for
procurement funded by the central budget and 79% for purchases financed by
local budgets). The method of price quotation has been introduced in real
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practice (15%% for procurement funded by the central budget and 7% for
purchases financed by local budgets). The share of tenders in the central budget
was substantial: 40% for open and 3% for closed bids, as for local budgets 11%
for open and 3% for closed tenders.

According to reports submitted to the SPA by procuring organizations, up
to 350 tenders are held annually. The structure (composition) of the
procurement has somewhat been balanced recently (goods hold 41%, services
32% and works 27%).

Response on the SPA Related Offences

Based on the authority granted by Article 239 of the Code of
Administrative Offences, the SPA in 2004-2004 filed 53 cases of administrative
offences for instances of violating the Law on State Procurement and other
normative acts as stipulated in Article 159.5-159.9 of the same code. Namely,
on 30 April 2003, administrative infringements were recorded against heads of
41 procuring organizations given they failed to submit reports to the SPA
pursuant to the Law on State Procurement and other normative acts (see the
annual 2002 report and Q1 2003 report), which based on Article 159.9 of Code
of Administrative Offences represents an administrative crime resulting in the
imposition of fines against the head of the organization in the amount of 200 to
300 times the remuneration; on 26 August 203, due to the biased review of bids
by the chair of the tender commission and its four members (the tender was
announced on 15 June 2003 in Sakartvelos Respublika N°155 for outsourcing
services relating to repairing residential buildings that were damaged during the
Georgian-Ossetian civil conflict) which pursuant to Article 159.6 of the Code of
Administrative Offences represents an administrative crime resulting in the
imposition of fines against the chair and four members of the tender
commission in the amount up to 400 times the remuneration; due to the failure
to submit information to the SPA (operative reports on the tender announced in
the Sakartvelos Respublika) in accordance to the Law on State Procurement and
other normative acts, which pursuant to Article 159.9 of the Code of
Administrative Offences represents an administrative crime resulting in the
imposition of fines against the head of the organization in the amount of 200 to
300 times the remuneration, on 29 December 2003 against heads of 2 procuring
organizations; due to the failure to submit information to the SPA (2003 annual
report) in accordance to the Law on State Procurement and other normative
acts, which pursuant to Article 159.9 of the Code of Administrative Offences
represents an administrative crime resulting in the imposition of fines against
the head of the organization in the amount of 200 to 300 times the
remuneration, on 24 February 2004, against heads of five purchasing
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organizations; the above mentioned cases have been transferred to the Krtsanisi-
Mtatsminda district court, which delivered appropriate decisions.

Financial Control / State Audit

The Chamber of Control is a constitutional body exercising supervision
over utilization and spending of state resources and other material valuables of
the state. The activities of Chamber of Control of Georgia are regulated by
Constitution of Georgia and Law of Georgia on Chamber of Control of Georgia.

In accordance with the Article 97 of the Constitution, “The Chamber of
Control is independent and is responsible to Parliament. The Chairman of the
Chamber of Control is appointed by Parliament, upon the nomination of the
President, for a term of five years.”

Twice a year while submitting the preliminary and final report on the
fulfilment of the budget, the Chamber of Control submits a report to Parliament
on government expenditures. Once a year it submits a report of its own activities.

With respect to financial independence, there is no special independence
guarantee; however, Article 82 of the Law on Chamber of Control of Georgia
provides for a certain mechanism for stimulation of the employees of Chamber of
Control:

Article 82

Before elaboration of the unified rules for stimulation in the State bodies of
the Country, in result of revision and inspection by Chamber of Control, the
amounts, revealed in favour of state budget of Georgia, budgets of Autonomous
Republics and other territorial units, shall be levied by tax service. Thirty
percent of amount added on to the state budget, budgets of Autonomous
Republics and other territorial units in the form of financial sanctions, shall be
added to account of the Chamber of Control and used to strengthen material and
technical basis, material stimulation of the employees of the Chamber of
Control and other measures.

As regards the relations with mass media, the given agency pays essential
attention to cooperation with mass media and spread of reliable information on
revealed infringements through assistance with it. Noteworthy is the fact that during
the last year, on the basis of information of the Chamber of Control, a TV program
“Additional Question” was broadcasted, informing society of the detailed
information on the existing situation in the various spheres. This was the first
attempt to cooperate with mass media and should be deemed a good beginning.
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In addition to the abovementioned, as regards the forms of revision and
inspection activities, the Georgian legislation is not aware of any special
procedures. Revision is carried out through operational control, complex
revision, inspection by subject-matter and expertise.

Services within public organizations that could provide fiscal control - as a key element of
the system of internal control over the execution of the state budget of Georgia — are
largely absent apart from a few exceptions.

Pursuant to the Constitution of Georgia, the Chamber of Control submits to the
Parliament a report on the government’s performance alongside preliminary and final
budget execution reports.

While developing a report on the execution of budgets at all government levels, the
Chamber of Control fully assesses all revenues and expenditures of the entire fiscal
period. In addition, the Chamber of Control assumes measures to evaluate the efficacy
of budget expenditures.

The Chamber of Control is actively engaged in legislative activities of the country, which
involve the development of legislative and other proposals relative to financial issues and
the extension of expertise concerning selected by-laws.

The preparation of the state budget of Georgia is regulated by a hierarchical sequence:
each organization (agency), which uses budget assignments and is liable to prepare a
budget report, is responsible for the preparation of a respective report and its submission
to a relevant ministry (or a central agency), whereas the Minister assumes the
responsibility of generating a report on the overall ministry and submits it to the Ministry
of Finance.

The Ministry of Finance prepares a budget report and presents it to the President for
consideration. The President, no later than in the course of 3 months following the
completion of a fiscal year, submits a state budget execution report to the Parliament for
approval.

While compiling its report, the Chamber of Control reviews the government report and
draws on the results of current and comprehensive inspections administered at certain
ministries, agencies and organizations.

The Chamber of Control, no later than 30 days after the President submits a state
budget execution report to the Parliament, submits to the Parliament a report on the
government’s performance relative to the state budget. The latter document is adopted
on the condition it fully and precisely reflects the volume of budget revenues and
expenditures, and the appropriateness of administered expenditures during the previous
fiscal year. Otherwise the Parliament preserves the right not to approve it.

If the report on the execution of the state budget is not adopted or the Law on State
Budget of Georgia is violated, the Parliament is authorized to deem the government’s
performance, as far as it concerns the implementation of the budget law, unsatisfactory
and thereof ask the President to raise the accountability of members of the executive
authority, and extend recommendations to the President with a view of remedying the
uncovered flaws.

The report on the state budget execution and the decree of the Parliament of Georgia on
the approval of the report are published in the printed media.
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The budget execution reports of Autonomous Republics and territorial units of Georgia
are prepared by respective financial bodies and submitted for consideration and approval
to supreme representative and local government bodies of the Autonomous Republics or
territorial units.

The state budget of Georgia is executed in accordance to regulations set forth by the
Ministry of Finance. This process is regulated by respective pieces of legislation and
other by-laws.

According to the present legislation of Georgia, the Parliament and the Chamber of
Control provide oversight on the execution of the budget. The Ministry of Finance and its
territorial structural units are responsible for providing effective control over the timely
mobilization of revenues as well as administration of public expenditures.

During the fiscal year, parliamentary committees of Georgia consider the state budget
execution on quarterly basis. These discussions are organized by the Budget and
Finance Committee of the Parliament. If prompted by necessity, the results of
discussions are presented to the Parliament.

The Chamber of Control of Georgia, alongside the President’s report on the execution of
the state budget of the current fiscal year, submits to the Parliament its own report, which
covers the financial accounting and reporting of budget organizations, as well as the
consistency of public expenditures with the law and reviews and assesses the
correspondence of expenditures with the decisions of the authorized entity (body).

The Chamber of Control of Georgia, as noted above, submits a government performance
report in respect to the execution of the state budget, no later than in the course of 30
days after the President presents to the Parliament his report on the execution of the
state budget of Georgia. The report by the Chamber of Control outlines the assessment
of the chamber concerning the following issues: did the government and other budget
organizations observe the legal norms governing the public administration in the
precedent fiscal year? Do the final reports and records match the reality and are they
consistent with the law? Do the report and data on the state budget execution fully reflect
the financial processes that took shape in the reported fiscal year? Does the government
report meet the end-fiscal year targets? Were the receipt and use of public funds well-
targeted? and etc.

Alongside the financial scrutiny, the report of the Chamber of Control provides an
assessment on: changes in assets of budget organizations, reasons behind the
incidence of balances on budget assignments, management of the treasury account,
developments relative to the state debt, revenues and expenditures of state special
funds and a summary of the performance of local budgets.

Based on the experience built-up in the sphere of control and subsequent results, the
Chamber of Control develops proposals and recommendations relating to improvements
in budgetary processes, which are submitted to the Parliament together with the report.
The detailed information on the state budget execution is not public and thereby not
published in full.

Tax and Custom System and Fiscal Treatment of Bribes
Georgian legislation does not provide for any different rules of revelation

and response on infringements for tax and customs bodies. (In respect to the
ordinary rules of inquiry and investigation.
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The given structures are completely empowered to cooperate with the
respective bodies of the home country and foreign states, as well. They also fall
under the responsibility that is provided for by operating legislation for non-
reporting of the crime.

There were no specific trainings either in tax or customs sphere; however,
one should outline the existence of training centre under the Ministry of Finance
of Georgia (the tax and customs bodies are unified under this agency), where
the tax and customs officials undergo trainings in order to raise their level of
skills.

Despite this fact we deem expedient to hold trainings in respect to
prevention of corruption in order to introduce specific methodology
contributing to the change of corrupt environment.

Under the Georgian legislation, giving and accepting bribes is punishable,
hence — deduction of any amount paid as bribe is out of question.

Money Laundering

“Money laundering” is a criminal offence in Georgia; in particular, under
the Article 194 of the Criminal Code of Georgia legalization of illicit incomes is
a punishable act and provides for deprivation of liberty for the term of ten years.

As far as there is no law on regulation of the “money laundering” issues in
Georgia, the above-mentioned norm was not operating and therefore, there were
no crimes revealed in this direction in Georgia.

In December of the last year, the parliament of Georgia has adopted the
Law on Prevention of Contribution to Legalization of Illicit Incomes, according
to which within the National Bank of Georgia an independent structure —
Financial Monitoring Service should be established. The given structure is
Financial Intelligence Unit (FIU), which performs analytical activity concerning
suspicious transaction and persons participating in it.

In case when there is a supposition of a suspicious transaction in result of
analysis of the relevant information, the Financial Monitoring Service is obliged
to forward this information to the General Prosecutor’s Office.

Agencies that are obliged to inform the Financial Monitoring Service of
suspicious transactions are the following: commercial banks, exchange offices
and non-bank deposit agencies, brokerage companies and securities registrars,
insurance companies, private retirement funds, persons holding lottery and other
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winning games, casinos and gambling clubs, persons dealing with precious
metals and gems and their derivatives and antiquarian items, agencies
performing trading in immovable property, companies performing investment
operations, notary public, customs bodies, postal organizations.

The following types of transactions are subject to monitoring: Transaction
made or performed by a person, or aggregate of transactions performed, when
its (their) price exceeds GEL 20 000 in cash payment and GEL 40 000 in non-
cash payment and, at the same time, a transaction is suspicious and represents
one of the below-listed transactions:

receipt of sum on bearer by bank cheque, also — exchange of one
denomination banknote on another one;

purchase and sale of foreign currency in cash;

transfer of money to or from Georgia by owner of a bank account
registered in non-affiliated zone;

granting or taking of loan by a person registered in non-affiliated
zone;

transfer of money to foreign country on anonymous account or to
Georgia from such account;

granting a loan without guarantee or guaranteeing the securities on
bearer;

within three months after registration of a legal person, transfer of sum
to or from its account;

transactions performed by securities on bearer, also purchase and sale
of securities; these are transactions, being performed by person or
owner of account registered or being in non-affiliated zone;

receipt of insurance premium and/or pension fee;

release of winning in monies or other material form by holders of
lotteries and other gambling;

carrying in and out of banknotes;

transactions related to purchase and sale or otherwise management of
property;

receipt or sending of postal money transfers.
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Since 1996 according to the Criminal Code of Georgia money laundering is recognized
as a criminal activity:

Article 194. Legalization of lllegal Income Generation

1. Legalization of illegal income generation, i.e. making money or other property legal,
also hiding the source, location, flow, real owner of the property or property right is
subject to a fine or deprivation of liberty for up to five years.

2. The same activity: in a group; repeatedly; power abuse; accompanied by generation of
significant income is subject to deprivation of liberty for up to ten years and a fine.
Note: in this article income of more than GEL 10 000 is considered a big amount.

On 6 June 2003 the Parliament of Georgia adopted the Law on Tools for Suppression of
Legalization of lllegal Income Generation, according to the Paragraph A of the Article 2
of which, any property or property rights, obtained as a result of any criminal activity,
envisaged by the Criminal Code of Georgia, is considered illegal (thus, corruption
represents a predicative crime for the purposes of the Article 194 of the Criminal Code of
Georgia).

On the basis of the Decree of the President of Georgia, dated 16 July 2003, a legal entity
of public law — Financial Monitoring Service — was established at the National Bank of
Georgia, the main task of which is to fight against legalization of illegal income
generation and financing of terrorism. In the Article 10 of the Law on Tools for
Suppression of Legalization of lllegal Income Generation there are provisions, related to
the Financial Monitoring Service of Georgia, defining its rights and obligations. Namely,
the Service requests the data on suspicious deals from the monitoring entities
(commercial banks, money exchange points and non-bank deposit institutions, broker
companies and securities’ registrars, insurance companies and non-governmental
pension scheme founders, entities, holding lotteries and other winning games, entities,
dealing with precious metals, precious stones and produce made of them, and
antiquarian items, customs bodies, entities launching grants and charity aid, notaries and
post institutions), analyze them and in case if there is any consideration that some deal
is indeed suspicious and is carried out for the purpose of legalization of some kind of
illegal income generation or financing of terrorism, submits the materials on hand to the
relevant department of the Prosecutor General’s office. for the purpose of execution of
the entrusted authority, the Financial Monitoring Service can address inquiries and
receive information from state and local administration and self-government bodies or
institutions, as well as from any physical and legal entity, executing public-lawful
authority. In this regard business relations have been established with the Ministry of
Interior and the Ministry of State Security of Georgia, Central National Bureau of Interpol
and the State Department for Statistics. It must be noted here that in February 2004 the
Parliament of Georgia adopted the Georgian Law on Amending the Law on Tools for
Suppression of Legalization of lllegal Income Generation, according to which the
Financial Monitoring Service is entitled to address the court for the purpose of
sequestering property (bank account) or suspending a deal (operation), if there is a
consideration that the property (amount of the deal) may be used for financing terrorism
(in such cases the materials are immediately submitted to the relevant service of the
Prosecutor General’s office). The above legislative amendment has also allowed the
authority of the Financial Monitoring Service to be expanded with regard to international
relations. Namely, in accordance with the requirements of the EGMONT Group, the
Financial Monitoring Service was granted the authority to conclude agreements with the
similar bodies of other countries, which agreements would regulate exchange of
information and other issues related to competence in the field of fighting against

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005




legalization of illegal income generation and terrorism. The Financial Monitoring service
will address requests for providing of the needed information on legalization of illegal
income generation and terrorism to the authorized bodies of other countries and respond
to similar requests from their side.

The Financial Monitoring Service represents the Georgian Delegation in the MONEYVAL
Committee of the European Council (FATF-type regional group) and presently is a
membership contender to the EGMONT Group (has passed two steps for joining).

As we already mentioned above, the Georgian Law on Amending the Law on Tools for
Suppression of Legalization of lllegal Income Generation, adopted on February 25, 2004
has considerably increased the authority of Financial Monitoring Service. It must be
noted here that the given amendment allows one to understand the notion of a
“suspicious deal” in a new way. Elaboration of the new version of Article 5 of the Law on
Tools for Suppression of Legalization of lllegal Income Generation (deals subject to
monitoring) was the most important and fundamental change in the law. Instead of the
previously existing three criteria (amount + suspiciousness + presence in the list of the
deals), according to the amendment, every deal exceeding GEL 30 000 (approximately
USD 15 000) is subject to monitoring and every suspicious deal, with no regard to its
amount. The banks are also obliged to submit to the Service the information on any
suspicious deal, whatever the amount of the deal and existence in the list. Moreover, the
Service is entitled to determine additional criteria and deal lists for monitoring by means
of its normative acts, which once again points to increased authority of the Financial
Monitoring Service.

Corporate Accounting and Auditing Standards

The legal grounds for auditing activities and relations referred to these
activities, rules for carrying out these activities and rights and responsibilities of
participants are regulated by the Law of Georgia on Auditing Activities dated 7
February 1995.

As regards the exercise of state functions in the system of regulation of
auditing activities — elaboration of auditing standards and methodological
recommendations, licensing and attestation of auditors are exercised by Board
of Auditing Activities established under Parliament of Georgia pursuant to the
Law.

The activities of external auditors are undertaken pursuant to the
conceptual principles, which are provided for by the Law of Georgia on
Auditing Activities and International Accounting Standards produced by
International Federation of Accountants.

The law on auditing activities has played a key role in establishment of
auditing in our country; its adoption was a step forward in enhancement of legal
basis of Georgian audit. The passed period has shown its positive aspects,
though there were some deficiencies that emerged in practice.
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Nowadays, we may say that Georgian auditors have the same problems as
in general auditing commonwealth has. These are: recognition of auditors’
independence, financial standing of a customer, protection of market from
expansion of foreign firms, failure to resolve some legal issues, multitude of
dumping firms on the market, non-existence of the efficient mechanisms for
their elimination from market, lack of qualified auditors. These problems cause
low-level auditing and the so-called “black auditors”. for this purpose, a draft
law was drawn up on Introduction of Amendments and Additions to the Law of
Georgia on Audit Activities. These amendments refer to increase of
responsibility of auditors. The draft law provides for: “use of authority by
auditors against the objectives of their activities in the prejudice of themselves
and/or other persons, damaging the rights and legal interests of citizens and/or
organizations, incurs the criminal responsibility provided for by articles 220 or
204 of the Criminal Code of Georgia.” The sanctions for these acts are fines,
suspension or termination of license, deprivation of liberty from 3 months to 5
years. In addition, the draft law provides for other measures that will enhance
the auditing activities.

As regards the internal audit, it is basically present at banking system
(except several large enterprises), where this service directly subordinates to the
head of organization and carries out activities pursuant to the standards
approved by International Internal Audit Institution.

There are no special services of internal audit established in the number of
enterprises of Georgia, where the number of staff is limited. This factor wakens
implementation of internal audit by administration and increases the risk and
facts of compromises.

As regards the entry of incorrect data in the accounting books, off-balance
accounts, inadequately legalized transactions, records of non-existent expenses,
entry of liabilities in accounting books indicating incorrect objects, use of false
documents to bribe or conceal bribe, the issues of respective administrative,
civil and criminal punishment — these acts are criminalized under the operating
legislation and are revealed under the rule provided for by the Law of Georgia
on Operative Investigation Activities (see Section on Criminalisation of
Corruption).
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On 7 February 1995 the adoption of the Law of Georgia on Auditing Activities provided a
ground for the establishment of the Auditing Council (AC) under the Parliament of
Georgia in the second half of 1996 with a view of assuming state functions in the
regulation of auditing activities in the country.

The competencies and roles of the AC include: training and re-qualifying auditors with a
view of building their professional capacity, certifying auditors and issuing respective
certificates, extending licenses to auditing firms and individual auditors for the
performance of auditing services nationwide, performing the translation, publication and
enforcement of different international standards, representing and defending interests in
front of public structures.

In order to accomplish the outlined goals, the AC set up different commissions and
working groups which engaged practicing auditors and accountants, accounting and
auditing professors and teachers of higher-education institutions, scholars of economic
research institutes and senior-level experts of the USAID. With a view of improving
auditing fundamentals, theory and practical knowledge, textbooks were published by
both Georgian scholars and foreign theorists and practitioners. In 2000, the AC and the
Georgian Federation of Accountants, with the support of the USAID, published the
international auditing standards in two-volumes in Georgian. Furthermore, the code of
ethics for auditors was developed and acknowledged as a by-law.

Preceding from the public interest and auditing principles (which assume the provision of
high quality services by the auditor) the selection, training, re-qualification and
knowledge of theoretical and methodological fundamentals by auditors are essential. In
combination they provide a single system promoting the cultivation of relevant
knowledge, expertise, business qualities and practical behaviour among auditors. The
system of teaching today covers all types of auditors and is established institutionally,
methodologically and content-wise. If we cast an objective glance to the period behind
us, then we can say that the establishment of auditing activities and the achievement of
its goals has developed faultlessly.

The adoption of the Law of Georgia on Auditing Activities played an important and critical
role in the development of auditing services in the country. However, taking in view
modern standards and practices, it still does not fully reflect the patterns, which took
shape in the audit market, and lags behind the international practice and reality in a
number of substantial aspects, which could be attributed to the reforms Georgia
launched recently and the complete transformation of the existing economic system.
These developments led the auditors’ institution to the need of communicating a new
outlook and put the elaboration of a modern by-law on the agenda.

Respectively, draft amendments to the Law of Georgia on Auditing Activities has been
developed, which were extensively discussed both by practicing auditors, as well as
government and non-governmental organizations. After the debates, the final version of
draft amendments was submitted to the Ministry of Justice. The draft piece of legislation
went through the relevant expertise and was forwarded to the government of Georgia for
further consideration.

The draft amendments outline additional requisites that should crack down on corruption,
for example: According to the present legislation (Article 25) the license of the auditor
may be revoked if he/she performs a poor quality service or does not abide to auditing
standards and/or by-laws. The new draft legislation expands the list of unqualified,
substandard and criminal acts performed by the auditor (Article 25). Furthermore, a draft
amendment has been prepared to the Criminal Code of Georgia, namely Article 204.1 on
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delivery of a false auditor’s conclusion, which envisages punishment starting from fines
to imprisonment up to 5 years.

The draft amendments to the Law on Auditing Activities will improve the legislative base
and the quality of performed auditing services, and envisages requirements (submission
of a written report alongside the auditor's conclusion, establishment of special
commissions under the AC) that are aimed at shrinking corruption.

Following the disclosure of acts of fraud at Enron by CIA, which inflicted damage of
several tens of million dollars to shareholders, and the association of Arthur Anderson,
one of the Big-5 world-acknowledged international audit firms in this scheme, the IFAC
and the IAASB, with a view of enhancing the responsibility of auditors and economic
entities, eradicating conditions that feed corruption and toughening key rules of auditing
services, has introduced substantial amendments to present auditing international
standards and has also initiated new standards. The immediate agenda of the AC
includes the translation of these standards into Georgian, their testing and introduction
into practice.

Access to Information
Legal Framework on Access to Information

On 23 July 1999, the Parliament of Georgia adopted the General
Administrative Code of Georgia, in which the old (existing) norms are
accumulated and the new ones are elaborated. They refer to and protect the
rights of all Georgian citizens to receive any information from the State
(administrative) bodies.

This Code defines the procedures for issuing and enforcing administrative
acts, reviewing administrative complaints, and preparing, concluding, and
implementing administrative contracts by an administrative agency. The
purpose of this Code is to ensure the protection of human rights and freedoms,
public interests, and the rule of law by administrative agencies.

Explanation — According to the Code, each State or Local Self-government
or Government Body or Agency, Legal Person of the Public Law, also any other
persons, who exercise public legal authority on the basis of the legislation, are
unified under the concept of the General Administrative Body.

The third part of the General Administrative Code is dedicated to these
issues (“Freedom of Information™). Article 27 gives the definitions of the terms:

e “Public agency” means a state or self-government agency or
institution, or the person who exercises statutory authority on behalf
of a public agency pursuant to law or contract, or artificial person of
Public Law or Private Law that receives funding from the State
Budget.
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e  “Corporate public agency” means a public agency that incorporates a
governing or advisory board consisting of more than one public
servant, and in which decisions are jointly made or prepared by more
than one public servant.

e “Member of a corporate public agency” means a public servant who
participates in decision-making of a corporate public agency with the
right to vote.

e  “Official” means the person indicated in Article 2 of the Law on
Conflict of Interests and Corruption in Public Service.

e  “Session” means the hearing of a matter by members of an agency for
the purpose of preparing or rendering a decision on behalf of the
public agency.

e  “Publicizing” means entry of public information into a public register
in accordance with law and making public information accessible for
the public.

e “Public database” means data that is systematically collected,
processed and stored by a public agency or public servant.

e  “Personal data” means public information that allows identification of
a person.

e “Executive privilege” means the exemption of a public agency or
public servant from the obligations stipulated by this Chapter.

According to Article 28 of the Code, Public information shall be open,
unless otherwise prescribed by law, or except for information that constitutes
state, commercial, or personal secrets. As regards a commercial secret, this
means any information concerning the plan, formula, process, or means that
constitute a commercial value, or any other information that is used to produce,
prepare, or reproduce goods, or provide service, and/or which represents an
innovation or a significant technical accomplishment, or any other information,
disclosure of which could reasonably be expected to cause competitive harm to
a person. No information concerning an administrative agency shall be
considered a commercial secret.

When submitting particular information, a person shall indicate whether it
constitutes a commercial secret. A public agency shall within ten days
categorize the information specified in paragraph 1 of Article28 as a
commercial secret, unless the applicable law requires the information to be
open. If after submission of the information, the public agency does not
consider it a commercial secret, the agency shall make the information open and
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immediately inform the concerned person thereof. The information shall
become open in 15 days after the decision is made, unless the person who
submitted the information appeals the agency’s decision in a higher
administrative agency or court before expiration of that term. In this case, the
person shall immediately inform the agency about the appeal.

Any person may appeal the decision to consider information as a
commercial secret in a higher administrative agency or court.

A public agency shall enter into the public register the records regarding
any request for commercial information submitted by a third person or another
public agency, including the date of request and name/title and address of the
requester.

In accordance with the Code, professional secret means any information
that constitutes a personal or commercial secret of a person or organization,
which became known to another person in the course of the execution of his
professional duties. No information that does not constitute a personal or
commercial secret of a person or organization shall be considered a professional
secret.

According to Article 30, the decision designating public information to be
classified may be rendered if the law provides express requirement to protect
such information from disclosure, establishes concrete criteria for such
protection, and provides an exhaustive list of classified information.

Unless otherwise prescribed by applicable legislation, professional and
commercial information shall be kept classified for an unlimited term.
Commercial secret shall be declared open if the grounds for classifying such
information can no longer be invoked. Personal secret shall be classified within
lifetime of the information subject, unless otherwise prescribed by applicable
legislation. The decision to classify public information or to extend the term for
keeping it classified shall be entered into public register.

Article 32 provides for that the session conducted by any corporate public
agency shall be open and public, unless the session considers the information
concerning state, commercial and private secret.

There are additional procedures for publicizing secret information. After
classified information is declassified, any part of classified public information
or protocol of the closed session of a corporate public agency that can be
separated on reasonable grounds shall be publicized. In such case, the agency
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shall also indicate the name of the person who classified the information, the
grounds for classifying, and the term for keeping the information classified.

A corporate public agency shall a week ahead publicly announce any
forthcoming meeting, including its place, time and agenda. The agency shall
also publicly announce its decision to close such a meeting, if applicable.

In case of urgent necessity, a corporate public agency may hold a meeting
without complying with the rules set forth in paragraph 1 of Article 32. In such
case, the agency shall immediately announce the place, time and agenda of the
meeting, and, if applicable, its decision to close the meeting.

When a corporate public agency holds a meeting or decides to close the
meeting due to urgent necessity, it shall announce procedures for appealing a
decision made at the meeting within three days after the decision is made. The
agency shall enter into the register results of a roll-call vote regarding closure of
its meeting, and minutes of the meeting, pursuant to Article 33 of this Code.

A lawsuit concerning the legitimacy of a meeting held by a corporate
public agency due to urgent necessity, or concerning the agency’s decision to
close the meeting shall be filed with court within one month after the meeting
was held. If the court rules that the agency held its meeting in violation of
applicable procedures, the decision made at such meeting shall be declared
invalid by the court.

All public information kept by a public agency shall be entered into the
public register. Reference to public information shall be entered into the public
register within two days after its acquisition, creation, processing or publicizing,
indicating its title and the date of receipt, creation, processing, and publicizing
of the information, and the title or name of the natural or artificial person, public
servant, or public agency, which provided the information and/or to which it
was sent. A public agency shall designate a public servant who will be
responsible for ensuring the accessibility of public information.

The Code preserves overtly the right to request the public information
(Article 7):  “Everyone may request public information irrespective of its
physical form or the condition of storage. Everyone may choose the form of
receipt of public information, if there are various forms of its receipt, and gain
access to the original of information. If there is a danger of damaging the
original, a public agency shall provide access to the original under supervision
or provide a duly certified copy of the document.”
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In order to obtain public information, a person shall submit a written
request. The applicant shall not be required to specify grounds or purpose for
requesting the information. When seeking to obtain personal data of another
person or commercial secret, the applicant shall also submit a written consent of
the information subject, certified by a notary or an administrative agency,
except for the events prescribed by the law.”

A public agency shall provide access to the copy of public information. No
fees shall be charged for distributing public information, except for copying
costs.

A person may not be denied access to the public information, which allows
his identification, and which shall not be accessible to other persons according
to this Code. A person may have access to his personal information that is kept
in a public agency, and may obtain copies of such information free of charge.

Article 40 of the Code provides for the terms of release of the public
information. In particular, a public agency shall release public information
immediately or not later than ten days if responding to a request for public
information requires:

e acquisition of information from its subdivision that operates in another
area, or from another public agency, or processing of such
information,

e acquisition and processing of separate and large documents that are
not interrelated, or

e consultation with its subdivision that operates in another area, or with
another public agency.

If release of public information requires the period of ten days, the public
agency shall immediately inform the applicant thereof upon his request.

In accordance with Article 41, the applicant shall be immediately informed
of the denial of a public agency to release public information. If access to public
information was denied, the agency shall provide an applicant with information
concerning his rights and procedures for filing a complaint within three days
after the decision is rendered. The agency shall also specify those subdivisions
or public agencies, which provided their suggestions regarding the decision.

In accordance with Article 42, everyone is entitled to know:

e environment and the hazard that constitutes a threat to life and health,
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fundamental principles and objectives of a public agency,

description of the structure of a public agency, the procedures for
assigning and dividing functions among civil servants and decision-
making procedures,

names and office addresses of those servants of public agencies, who
hold positions or are responsible for classifying public information, or
public relations, or provision of information to citizens,

results of open ballots in a corporate public agency,
election of a person to an elective office,

results of auditing or inspection of the activity of a public agency and
court materials on the cases where a public agency acted as a litigant,

the title and location of the public database of a public agency and the
name and office address of the person responsible for the database,

the purpose, area of application and legal grounds for collecting,
processing, storing and disseminating data by a public agency,

availability or non-availability of personal information of applicant in
a public database, the procedures for gaining access to such
information, including the procedures allowing the identification of a
person, if the person or his representative filed the request to gain
access to or modify personal information of the applicant,

category of persons who may gain access to the personal information
contained in a public database pursuant to law,

composition and sources of the data contained in a public database and
the category of persons, concerning whom information is collected,
processed and stored, and

any other information that is not considered state, commercial, or
personal secret pursuant to the law or applicable procedures.

Article 43 provides for the rule of processing personal data. In particular, a
public agency shall:

collect, process and store only those data that are expressly provided
by law and are necessary for the proper functioning of the agency;

not allow collection, processing, storage, or disclosure of personal
data relating to a person’s affiliation with any religious, sexual, or
ethnic group, or his political beliefs or worldviews;
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develop and establish the program for controlling the conformity of
collection, processing, storage and content of the data with statutory
goals and terms;

destroy the data that is unrelated to the statutory goal when demanded
by a person or required by a court’s decision; destroy inaccurate,
unreliable, incomplete and irrelevant data and replace them with
accurate, reliable, updated and complete data;

store amended data, indicating the date of their use, together with
original data for the period of their existence, but note less than five
years;

during the collection of personal information about any person obtain
information directly from that person and other sources, only if all
possibilities of obtaining information from an initial source were
exhausted, except as provided in Article 28 of this Code, and only if
the public agency is expressly authorized by law to collect, process
and store personal data about persons of certain category;

enter into a public register the information about the collection and
processing of personal data and about the request for data by a third
person or a public agency; date of a request and the name/title and
address of the applicant;

immediately notify a concerned person at his current address of the
request for his personal data by a third person or a public agency,
except as provided in Article 28 of this Code;

before transferring personal data to another person/public agency take
all reasonable measures for double-checking whether those data are
accurate, relevant, updated and complete;

during the collection, processing and storage of personal data inform a
concerned person about the objectives and legal grounds for
processing personal data, whether the person is required to provide
personal information, the sources and composition of personal
information and third persons who may gain access to it.

In accordance with Article 44, no public agency shall disclose information
constituting personal secret, except for personal data of officials (including
candidates to such positions), without the consent of the information subject, or
a founded decision that was rendered by court pursuant to the law. A person
may appeal the agency’s decision to deny access to personal data within one
month after the denial. A court may render the decision declassifying personal
data only if it is impossible to prove essential facts on the case on the basis of
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other evidence, and if all possibilities of obtaining this information from other
sources were exhausted. In particular, according to the Article 45 personal data
may be accessible for the purpose of conducting a scientific research. This rule
excludes the possibility of identifying a person.

Article 46 provides for that a person may demand the revision of data or
the destruction of illegally obtained data. The burden of proof concerning the
legality of collection of personal data shall rest with a public agency. Before the
revision of public information a person’s statement concerning inaccuracy of
that information shall constitute public information and shall be attached to the
pubic information. A public agency or public servant shall render a decision on
this matter within ten days.

In accordance with Article 47, a person may file a claim in a court
demanding the nullification or amendment of the decision of a public agency or
public servant, and claim material or non-material damages for:

e denying access to public information, partly or completely closing the
session of a corporate public agency, or designating public
information to be classified,

e the creation and processing of incorrect public information,

e the illegal collection, processing, storage and dissemination of
personal data, or illegal furnishing of personal data to another person
or public agency, or

e the violation of other requirements of this chapter by a public agency
or public servant.

The burden of proof shall rest with the public agency or public servant that
acts as a defendant in a court.

According to Article 48, pursuant to the motion submitted by a party, the
court may request for and review classified public information to investigate the
legality of designating this information to be fully or partly classified.

Article 49 of the Code provides for the obligation of public agency to
submit the report to the Parliament and the President of Georgia on
10 December of every year regarding:

e the number of requests to provide or modify public information
provided to the agency and the number of decisions,
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e the number of decisions complying with or denying requests, the
names of the civil servants rendering those decisions and the decisions
of corporate public agencies to close their sessions,

e the public databases and the collection, processing, storage, and
furnishing of personal data by public agencies,

e the number of violations of this Code by civil servants and the
imposition of disciplinary penalties upon officials,

e the legislative acts that served as grounds for denying access to public
information or closing a session of a corporate public agency,

e appeals from the decisions to deny access to public information, and

e expenses relating to the processing and release of information and
appeals from the decision to deny access to information or to close a
session of a corporate public agency, including the payments made to
adverse party.

In accordance with Article 36 of the General Administrative Code, a public
agency shall designate a public servant who will be responsible for ensuring the
accessibility of public information.

Special Rule for Media

Georgian legislation is not aware of different procedures and rules specific
to the media.

According to Article 18 of the Civil Code of Georgia, dignity and respect of a person is
rated as private intangible property.

The relations connected to protection of dignity and respect are regulated by the Parts 2
- 6 of Article 18:

1. A person is entitled to demand through the court rejection of the information, infringing
his/her dignity, respect, privacy, personal immunity or professional reputation, if
dissemination of this information does not prove their verity. The same rule is applied for
incomplete publication of factual data, if this infringes dignity, respect or professional
reputation of this person.

2. If the information, infringing individual’s respect, dignity or privacy is published through
the mass media sources, they must be rejected in the same sources. If such information
is contained in a document, issue by an organization, this document must be replaced
and the persons involved must be notified about this.

3. The person, whose dignity and respect were infringed by the information published in
media sources, is entitled to publish a response in the same sources.
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4. The person is also entitled to demand the same as given in the parts 1 and 2 of this
Article if his/her image (photo, film, video, etc.) is published without his consent. Consent
of a person is not necessary if filming (photograph) is related to his/her public
recognition, held position, requirements of police or justice, for scientific, educational or
cultural purposes or filming (photograph) took place in a public place or the person was
paid for posturing.

5. Protection of the issue, foreseen in this article is conducted in spite of guilt of the
invader. and if the violation is caused by criminal action, the person is entitled to demand
compensation of damage. Compensation of damage can be demanded in the form of the
benefit, gained by the invader. In case of criminal infringement an authority is entitled to
demand compensation of intangible (moral) damage. Moral damage can be
compensated independently from tangible damage.

One more condition must be underlined here, that according to the current legislation,
libel related to crime causes criminal responsibility (Criminal Code, Article 148). Namely,
punishment for such a crime involves fine, or socially useful work for 100-200 hours, or
reformatory work for up to one year.

As concerns statistics on criminal offences regarding instances of prosecution and
conviction of journalists, it must be noted that such statistics have not been carried out in
the past, but after the additional research we found that about 20 cases had place during
the past two years.

Dissemination of Anti-Corruption Laws, Regulations and Policies

After the General Administrative Code entered into force, in cooperation
with the Georgian NGOs and international organizations, many seminars,
trainings and round tables were held in Georgia, dedicated to the
implementation and popularization of the Code. Based on the General
Administrative Code and for the purpose of its real application, several
Presidential Decrees were drawn up and issued. Many projects were financed by
foreign organizations, such as IRIS, UNDP, USAID. Various undertakings were
organized. One of the projects, providing for propagation of advertising and
cognitive trailers, printing of slogans and their distribution free of charge, is still
proceeding.

The wide-range of anti-corruption propaganda has not been undertaken due
to the absence of financial resources.

Private Sector Initiatives and Civil Society Involvement

At the present stage of development of Georgia, the key role in everyday
life of the State is played by non-governmental or private sector. Since the
beginning of the 1990s, the institute of non-governmental organizations-
associations has been established, which significantly influences the current
processes in the State?
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There are more than 3 000 non-governmental organizations in Georgia
today, and benefits from the existing situation which allows for freedom of
speech.

We should also mention the position of State agencies with regard to
support of the non-governmental sector. Recently, the non-governmental
organizations and advisory boards have been established in structures
(ministries) of the Executive Government. The membership in the agency is free
and any organization interested in the activities of the Ministry can take part in
its activities. Although the non-governmental sector does not take an interest in
participation of similar structures yet, the mentioned mechanism for the future
will be considered as a key sector in establishing relations between the public
and private sectors.

We should single out the participation of the non-governmental sector in
the elaboration of an anti-corruption strategy and in the monitoring process of
implementation of the anti-corruption recommendations. Almost 100 non-
governmental organizations were actively promoting the group created by the
President of Georgia and which developed the anti-corruption program. They
presented their proposals with regard to the change of corruption system in
different spheres. These recommendations are envisaged in the Anti-corruption
Program of Georgia and serve as a guide manual for various State structures.

The non-governmental sector also actively participated in the monitoring
of first-range anti-corruption activities. With this purpose the coalition of non-
governmental organization has been created and which gives an independent
evaluation as to the degree of fulfilment of anti-corruption recommendations.
The stated evaluation as a conclusion has been presented to the Anti-corruption
Policy Coordination Council of Georgia and to the President of Georgia as well.

The Anti-corruption Policy Coordination Council of cooperates with non-
governmental sector. This is confirmed by the fact that today among twelve
members of advisory agencies of the President of Georgia, seven are
representatives from the non-governmental sector.

Three main issues can be outlined in the activities of the non-governmental
sector: elaboration of a new Tax Code and liberalization of business
environment, monitoring of elections, and elaboration of ethical norms.

The activities of the non-governmental sector in the elaboration of a Tax
Code and the liberalization of business activities seems to be productive,
although the establishment of those principles, which were proposed through
the initiative of the private sector, is prevented by the current Parliamentary
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crisis. It should be mentioned that a new Draft Tax Code and a number of
legislative proposals with regard to liberalization of business environment has
been prepared with direct participation of the private sector and business circles.
These proposals refer to the refinement of forms of State control, optimization
of licenses and permits, etc.

The non-governmental sector actively participates in the preparation of
issues related to various levels of elections and the monitoring of these
elections. The issue of recruitment of the central electoral commission was
considered as one alternative; however, this model became inadmissible for the
political parties, even though this did not prevent the non-governmental sector
to continue work with different political unions with the aim of elaborating an
acceptable electoral code. We consider that the active participation of non-
governmental organizations in the monitoring process of forthcoming elections
is of great importance and the fact that the private sector fully realizes the
importance of elections in the State’s future development is essential.

Finally, the non-governmental sector actively participates in the process of
elaboration of Norms of Ethics, which has been hampered by the stagnancy of
State structures. In 2000, one of the non-governmental organizations
(Corruption Research Centre) prepared similar norms. Later, the Anti-
corruption Policy Coordination Council of Georgia proceeded with work in this
direction, but with no real result to date. Nevertheless, the Anti-corruption
Bureau of Georgia continues activities with the non-governmental sector and we
hope that in the near future, the elaboration of a Code of Ethics for civil servants
as well as for other professional representatives will become possible.

Political Party Financing

The issue of financing of political parties and political contenders is regulated in Georgia
at the legislative level.

Financing of political parties and political contenders is regulated by the Georgian
Organic Law on Political Unities of the Citizens, dated 31 October 1997, and the Election
Code of Georgia of 2 August 2001.

The issues of financing of actual activities of political parties and election campaigns are
differently regulated by the legislation of Georgia. Namely:

Generally the relations connected to assets of a political party and finances is regulated
by the Chapter Il of the Georgian Organic Law on Political Unities of the Citizens, dated
31 October 1997.

The norms for regulating financing of election campaigns are given in the Articles 46
(Election Campaign Fund), 47 (Election Donations to the Election Campaign Fund) and
48 (Rules of Administration of Election Campaign Fund) of the Election Code of Georgia.
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The current legislation of Georgia does not involve any discrimination or differences in
this regard.

In accordance with Article 6 of the Georgian Organic Law on Citizens’ Political Unions,
dated 31 October 1997, it is absolutely inadmissible in Georgia to create parties on a
regional or territorial basis.

Part 2 of Article 46 of the Election Code of Georgia determines the exceptions from the
general rule, namely according to the above part:

Opening of the Election Campaign Fund is mandatory for all the election entities. The
majority contender of membership of the Parliament of Georgia presented by a
party/election block is entitled not to open the Election Campaign Fund (in this case
he/she has no right to use other resources during the election campaign, except the
resources allocated by the party/election block, presenting this contender, from their its
own Election Campaign Fund). A contender for membership of a representative body of
a community or a village local self-administration body — Sakrebulo opens the Election
Campaign Fund voluntarily.

Article 30 of the Georgian Organic Law of Citizens’ Political Unions foresees the
possibility of financing of political parties from the State Budget.

In accordance with Article 30 of the Georgian Organic Law on Citizens’ Political Unions:

1. Every year the state allocates from its budget ascertain amount for organizational and
other needs of the parties.

2. Total amount allocated is determined by the Georgian Law on the State Budget.

3. The allocated amount is proportionally distributed among the parties and election
blocks, which received more than 5% of the votes of the voters participating to the
elections held on proportional basis at the recent parliamentary elections.

4. The amount allocated for election block is proportionally distributed among the parties
involved.

According to the Paragraph 1 of Article 25 of the Georgian Organic Law on Citizens’
Political Unions, one of the sources of financing of a party are the donations made by
physical and legal entities.

It also must be noted that according to Part 1 of Article 47 of the Georgian Election
Code, money transfers to the Election Campaign fund made by physical and legal
entities are considered as donations.

According to Article 27 of the Georgian Organic Law on Citizens’ Political Unions:

Total value of financial and material donations received by political parties must not
exceed annually:

a) from a physical person — GEL 30 000;
b) from a legal entity — GEL 100 000.
According to Article 26 of the Georgian Organic Law on Citizens’ Political Unions:

It is prohibited to accept financial or material donations from:
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a) Foreign physical or legal entities, except for holding lectures, seminars and other
public activities, procurement and distribution of books, handing over technical
equipment;

b) State bodies and organizations, except the cases outlined in this law (the examples of
financing by the state are given in the Article 30 of the same Law);

c) Treasury enterprises and enterprises, in which the state share is more than 28;.
d) Public unions.

In accordance with Part 5 of Article 47 of the Georgian Election Code it is inadmissible to
accept donations to the Election Campaign Fund from:

a) Foreign states;

b) Foreign physical or legal entities;

c) Individuals, having no citizenship;

d) International organizations or movements;

e) Non-productive legal entity and religious organizations;
f) Georgian productive legal entity with state share.

In accordance with Part 3 of the same Article, it is prohibited to accept anonymous
(without pointing out the data defined by the law) donations. Such donations must be
transferred to the State Budget of Georgia.

There no rules for donations from subsidiaries of foreign companies set by the legislation
of Georgia.

Obligation of a physical person and a corporation to make the information about its
political donations is not foreseen by the legislation of Georgia.

According to Paragraph 3 of Article 32 of the Georgian Organic Law on Citizens’ Political
Unions, a party must send to the Ministry of Justice of Georgia copies of the published
declaration and conclusion of auditor (audit firm) within ten days after publishing.

According to Part 11 of Paragraph 4 of Article 48 of the Election Code of Georgia:

4. Manager of the Election Campaign Fund is obliged to check legality of the money
transferred to the account of the fund within his/her competence;

5. also submit to the corresponding election commission the account of the fund and
notify about the source and amount of donation and date donation was received.

6. Manager of the Election Campaign Fund documents any kind of operation. If some of
the expenses can not be documented, it must be fixed by means of a two-sided act.

7. The election subjects within maximum of one month after publishing the results of
elections and the election subjects, that will receive the number of votes necessary per
this law within eight days after voting must present to the corresponding election
commission the report on the resources used for the election campaign pointing out the
sources of the money transferred to the Election Campaign Fund.

8. for the election subjects, which do not submit the report of the Election Campaign
Fund it will be forbidden to participate to the following correspondent elections.
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9. Election subjects that receive the number of votes necessary per the present law and
do not submit the report of the Election Campaign Fund within the set period of time or
violations of the Paragraphs 2, 3, 4, 5 and 7 of Article 46 of the present law

(2. Opening of the Election Campaign Fund is mandatory for all the election subjects. A
majority contender of membership of the Parliament of Georgia presented by a
party/election block is not obliged to open the Election Campaign Fund (in this case
during the election campaign he/she will not be allowed to execute other resources
except the resources of the party/election block presenting this contender). A contender
of membership of the representative body of local self-administration of a community or a
village — Sakrebulo opens the Election Campaign Fund voluntarily.

3. The money attracted by the election subject must be transferred to the account of the
Election Campaign Fund, which must be opened in the National Bank of Georgia or a
commercial bank or its correspondent branch within 5 days after the election subject is
registered by the correspondent election commission. Account must be opened only for
the national currency.

4. The election subject within two days after opening the account of the Election
Campaign Fund must submit to the correspondent election commission the document,
verifying the fact of opening the account of the Election Campaign Fund issued by the
bank and the account number, also advices the identity and coordinates of the manager
and the accountant of the Election Campaign Fund.

5. Personal account of the party, majority contender of presidential contender can not be
used as the account of the Election Campaign Fund. Opening of more than one account
for the Election Campaign Fund is inadmissible.

7. Money transferred to the account of the Election Campaign Fund, as well as any
goods or services received free of charged are considered as the resources attracted for
the Election Campaign Fund. )

Paragraphs 4 and 5 of Article 47

4. During the election campaign execution of any other resources except the Election
Campaign Fund resources by the election subject is inadmissible.

5.1t is inadmissible to accept donations for the Election Campaign Fund from:
Other states;

- Foreign legal or physical entities;

- Individual with no citizenship;

- International organization or movement;

- Non-productive legal entity or religious organization;

- Georgian productive legal entity with a state share.)

and of the requirements of Paragraphs 4, 5 and 6 of the present Article are proved,
correspondent election commission considers and makes decision on summarizing the
results of the elections without including the number of votes received by the election
subject.

10. The election subject is obliged to close the account of the Election Campaign Fund
within 20 days after the final results of the elections are summarized. The balance of the
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account is returned to those, who transferred the money proportionally to the amount
transferred.

11. The format of reporting on the resources used for elections is determined by the
Central Election Commission of Georgia on the basis of a decree.

12. Information on election donations is open, public and available. The Central Election
Commission of Georgia is obliged to provide every person involved with the information
on the amount, sources and date of transfer of the resources available at the account of
the Election Campaign Fund of an election subject.

According to Article 32 of the Georgian Organic Law on Citizens’ Political Unions:

1. Every year before 1 February a party published in printed media a financial declaration
of the previous year together with the conclusion of the auditor. The declaration reflects
the annual income (pointing out the sources) and expenses of the party and also the
report on property status.

2. The income and expenses of the resources used for the election campaign must be
shown in the declaration separately.

3. Within ten days after publishing, the party must send to the Ministry of Justice of
Georgia copies of the published declaration and the conclusion of the auditor.

The Ministry of Justice of Georgia keeps the information provided by the parties and
gives it out to every person involved in form of public information in accordance with the
requirements of Article 10 of the General Administrative Code of Georgia.

According to Part 4 of Article 46 of the Election Code of Georgia: Within two days after
opening the account of the Election Campaign Fund, the election subject must submit to
the correspondent election commission the documents, verifying the fact of opening the
account of the Election Campaign Fund issued by the bank and the account number and
advices the identity and coordinates of the manager and the accountant of the Election
Campaign Fund.

In accordance with Parts 2 and 3 of Article 8° of the Election Code of Georgia:

1. The complaints for violations of the election legislation in cases, determined by the
present law and other legislative acts, may be lodged in the terms and according to the
rules outlined in the present law in the constitutional or common court of Georgia.

2. The person violating the election legislation is charged administrative and criminal
responsibility.

Article 73 of the Election Code of Georgia also concerns consideration of the arguments
related to violation of the election legislation:

According to Paragraphs 1-6 of the above-mentioned Atrticle:

1. Complaints for violations of the election legislation can be lodged in the correspondent
election commission or in the common court and is the argument concerns
constitutionality of the elections — in the Constitutional Court of Georgia.

2. The decision of the election commission can be appealed in the higher election
commission or in the court within three calendar days after the decision is made, and the
decision made by the Central Election Commission must be appealed in the court, if the
present law does not prescribe different period of time. The court considers the decision
of the election commission during three calendar days, if there is no different period
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prescribed by the present law. Prolongation of the terms of appealing and considering
the argument beyond the terms set by the present law is prohibited.

2'. The terms for appealing against the decisions made by the court for the election
arguments not foreseen in the present article in the higher instance is limited to three
days (28.11.2003 N 3124).

3. Lodging a complaint to the court will not terminate the effect of the decision appealed.

4. The terms and rules for lodging a complaint related to the election in the election
commission, its consideration by the election commission and making a decision are
determined by the present law and the regulations of the election administration, and the
issues not foreseen in this law are regulated by the Common Administrative Code of
Georgia. If the above mentioned normative acts do not prescribe terms for lodging a
complaint, it can be done at any time, but not later than within 30 days after the day of
elections, and the election commission must consider it and make the decision within the
period of 10 calendar days.

5. Terms and rules of lodging a complaint related to the decisions of the election
commission and the violations of the election legislation in the court, terms for
considering the complaint and making decision, circle of the complainants are
determined by the procedural legislation of Georgia, if the present law does not prescribe
any other terms and rules.

6. The terms for Lodging a constitutional complaint related to calling or not calling the
elections and considering such complaints are determined by the Georgian Organic Law
on the Constitutional Court of Georgia and the Georgian Law on Constitutional Judicial
Examination. Terms for lodging a complaint related to constitutionality of the elections
determined by the correspondent election commission is ten days after publication of the
decision made on approving the results of the elections, and the terms for consideration
of a constitutional complaint are determined by the laws mentioned in the present
paragraph.

Political sanctions for violation of rules of financing the parties are set by Parts 7 and 8 of
Article 48 of the Election Code of Georgia (see above).

Criminalisation of Corruption
Active and Passive Bribery
Definition and Elements of the Offences

Article 338 of the Criminal Code of Georgia provides for the responsibility
for receiving a bribe, and Article 339 provides for the responsibility for giving a
bribe. Moreover, Article 340 of the Code provides for responsibility for

accepting presents forbidden by law. Below is the wording of the articles related
to bribery:
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Article 338. Accepting Bribes

1. Accepting bribes by an officer or a person equal thereto, in the
form of money, securities, property or any other material benefit,
for performing or not performing this or that action in favour of the
bribe-giver that the officer or the person equal thereto must have or
could have performed by using his/her official position, or his/her
official authority could have promoted such action, as well as
exercising official patronage by him/her, shall be punishable by
prison sentences ranging from five to ten years in length.

2. Accepting bribes:
a) by a political official;
b) in large quantities;
¢) by a group’s conspiracy,
shall be punishable by prison sentences ranging from six to twelve
years in length.

3. The action referred to in Paragraph 1 or 2 of this article,
committed:
a) by a person previously convicted of bribery;
b) repeatedly;
¢) through extortion;
d) by an organized group;
e) in especially large quantities,-
shall carry legal consequences of imprisonment ranging from
eight to fifteen years in length.

Note: Bribe in large quantities shall be the amount exceeding
GEL 10 000 in the form of money, securities, other property or
material benefit, and the amount in excess of GEL 30 000 shall
be construed as bribe in especially large quantities.

Article 339. Bribe-Giving

1. Giving bribes to an official or a person equal thereto, shall be
punishable by fine or by corrective labour up to two years in
length or by restriction of freedom up to a similar term or by
jail time not in excess of three months or by imprisonment for
up to two years in length.

2. Giving bribes to an official or a person equal thereto for
committing an illegal action, shall be punishable by fine or by
imprisonment for up to eight years in length.
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Note: A briber shall be released from criminal liability if he/she
was extorted of bribe or if he/she voluntary informed a
prosecuting body on the bribe-giving.

The above-mentioned crimes pertain to the malfeasance in offices and
consequently, are envisaged in Part 39 of the Code. As a rule, the subject of
crimes provided by this part is a public servant or a person with equal status.
The given crimes pertain to those of a corrupt nature that may be committed in
the public sector, in contrast to the interests of the public service and should be
related to a person’s official authority. These are the signs characterizing these
crimes and the existence of these signs if of sufficient importance qualifies the
crime as provided for by this part.

As regards the Article 39 — giving a bribe — the subject of this crime may
not only be a public servant or a person equal in status, but any physical person.

The subject of malfeasance in office provided for by Part39 of the
Criminal Code is a public servant or a person equal in status, the concepts of
which are defined by the Law on Public Service. In particular, Articles 4 to 8 of
this Law determine defines the different types of public officials. Article 2 of
Law on Conflict of Interests in Public Services and about Corruption defines
“high authority” and their limiting of the acts, incompatibility of ranks and the
obligatory norms of publishing and declaration of economic interests, the
violation of which institutes administrative and criminal proceedings.

An offence provided for by Article 338 of the Criminal Code of Georgia —
Accepting Bribes — may be considered complete by an officer or a person equal
thereto, in the form of money, securities, property or any other material benefit,
for performing or not performing this or that action in favour of the bribe-giver
that the officer or the person equal thereto must have or could have performed
by using his/her official position, or his/her official authority could have
promoted such action, as well as exercising official patronage by him/her.

The offence provided for by Article 339 — Bribe-Giving - is present only in
those cases when a person who received a bribe (an official or a person equal
thereto) knew this and there was a kind of agreement concerning performance
of some acts in return. A person who bribes shall be released from criminal
liability if he/she was extorted through bribery or if he/she voluntary informed a
prosecuting body on the bribe-giving.

Concerning the participation of a third person in a criminal case, it should

be noted that the Criminal Code defines the types of complicity and
perpetrators. In particular, with respect to the Article 24, perpetrator shall be the
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one who immediately committed the offence or participated along with the
other (co-perpetrator) in the wrongdoing, as well as the one who perpetrated the
crime though such person is released from criminal liability under this Code due
to age, diminished responsibility or any other circumstance. Co-perpetrator,
according to Article 24, might be:

e the organizer shall be the one who staged the crime or supervised its
perpetration as well as the one who established the organized group or
supervised it.

e the instigator shall be the one who persuaded the other person into
committing the offence.

e the accomplice shall be the one who aided the perpetration of crime.

Pursuant to Article 25, criminal liability shall be imposed upon the
perpetrator and accomplice only for their own fault on the basis of joint illegal
action, in consideration of the character and quality of the part that each of them
played in the wrongdoing.

Sanctions

The punishment measures for committing offences provided by
Articles 338 and 339 of the Criminal Code are defined according to
qualificatory circumstances. In particular:

Article 338 - accepting bribes — consists of three parts. Qualificatory
circumstances are defined according to subject, means and quantity of an
offence. Bribe in large quantities shall be the amount exceeding GEL 10 000 in
the form of money, securities, other property or material benefit, and the
amount in excess of GRL 30 000 shall be construed as bribe in especially large
quantities. Acts falling into this category are punishable by a prison sentence
ranging from five to ten years.

According to the second part, the qualificatory circumstances for accepting
bribe are: a) by a political official; b) in large quantities; and c) by a group’s
conspiracy. Acts falling in the second part are punishable by prison sentences
ranging from six to twelve years.

The actions referred to in the third part, are those committed: a) by a
person previously convicted of bribery; b) repeatedly; c) through extortion;
d) by an organized group; e) in especially large quantities. These acts shall carry
a sentence ranging from eight to fifteen years in length.
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Article 339 consists of two parts:

1. Giving bribes to an official or a person equal thereto, shall be
punishable by fine or by corrective labour up to two years in length or by
restriction of freedom up to a similar term or by jail time not in excess of
three months or by imprisonment for up to two years in length.

2. Giving bribes to an official or a person equal thereto for committing
an illegal action, shall be punishable by fine or by imprisonment for up
to eight years in length.

Note: A briber shall be released from criminal liability if he/she was
extorted of bribe or if he/she voluntary informed a prosecuting body on
the bribe-giving.

Statute of Limitations

Article 71 of the Criminal Code establishes the terms of limitations for
persons sentencing to criminal liabilities. In particular, in accordance with the
Part 1 of this Law, the person shall be released from criminal liability if:

two years have passed since the perpetration of the crime for which
the maximum sentence prescribed by the article or part of the article
of the Special Part of this Code does not exceed two years of
imprisonment;

six years have passed since the perpetration of any misdemeanour;
ten years have passed since the perpetration of any grave offence;

twenty-five years have passed since the perpetration of any especially
grave offence.

The offences provided for by the Part 1 of Article 338 of the Criminal
Code belong to a grave category of an offence, the term of limitation ranges
from five to ten years; the offences provided for by Parts II and III of this
Article belong to especially grave offences and terms of imprisonment is twenty
five years after committing an offence.

The Article regulates the issues of suspension of terms of limitations:

The term of limitation shall cover the period from the day of
wrongdoing before the effectiveness of the conviction. In case of
committing another crime, the term of limitation shall be computed for
each particular crime.
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e The flow of the limitation shall drop if the criminal escapes from the
investigation or the court. On such occasion, the limitation shall be
resumed upon the apprehension or appearance in court with the
confession of guilt.

e The question whether to apply the limitation or not to the person
convicted of life imprisonment, shall be settled by the court. If the court
rules that it is impossible to apply the limitation, life imprisonment shall
be commuted to imprisonment for a particular term.

e The limitation shall not be applied in cases provided by the
International Treaty of Georgia.

e  The flow of the limitation shall drop as long as the person is protected
by immunity.

Other Corruption and Corruption-Related Offences

Except for the above-mentioned, the following corruption and corruption-
related crimes are envisaged in the Criminal Code:

Article 191. Illegal Registration of Land-Related Deals

Illegal registration of a land-related deal, distribution of the registered data
of state land cadastre, or reduction of land tax for mercenary purposes or by
other personal motives, shall be punishable by fine or by socially useful labour
from one hundred and twenty to one hundred and eighty hours in length or by
jail sentence for up to a three-month term, by deprivation of the right to occupy
a position or pursue a particular activity for up to three years in length.

Article 194. Legalization of lllicit Income

1. Legalization of illicit income, i.e. giving a legal form to money or
other property, as well as concealing the source, location,
allotment, circulation of illicit income, the actual owner or
possessor of property or property right, shall be punishable by fine
or by imprisonment for up to five years in length.

2. The same action:

a) by a group;

b) repeatedly;

¢) by using one’s official position;

d) involving generation of income in large quantities, -

shall be punishable by imprisonment for up to ten years in length and
by fine.
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Article 203. Bribing Participant or Organizer of Professional Sports
Competition or Commercial-Spectacular Contests

1. Bribing, a participant, referee, coach, team leader or organizer of
sports competition, as well as an organizer of commercial-
spectacular event or a member of the jury, intended to influence
the result of the competition or consent, shall be punishable by
socially useful labour from one hundred and twenty to one hundred
and eighty hours in length or by corrective labour extending from
six months to one year or by jail sentence for up to two months in
length.

2. The same action, committed:
a) by an organized group;
b) repeatedly, shall be punishable by restriction of freedom for
up too three years in length or by imprisonment for the term not
in excess of five years.

3. Illegally receiving money, securities, or any other property or
enjoying property service by a participant of professional sports
competition intended to influence the result of the competition or
contest, shall be punishable by imprisonment for up to two years in
length, by deprivation of the right to occupy a position or pursue a
particular activity for the term not in excess of three years.

4. Tllegally receiving money, securities or other property or enjoying
property services by a referee, coach, team leader or organizer, or
an organizer or member of the jury of a commercial-spectacular
contest, intended to influence the result of the competition or
contest, shall be punishable by fine or by jail sentence for up to a
three-year term, by deprivation of the right to occupy a position or
pursue a particular activity for the term not in excess of three
years.

Note: Criminal liability shall be lifted up from the person who
voluntarily declares to a governmental authority that he/she has
given money, Ssecurities or other property or has rendered
property service to one of the persons referred to in Paragraph 1
of this Article.

Article 332. Abuse of Official Authority

1. Abuse of official authority by an officer or a person equal thereto
in contempt of public service requirements in order to gain any
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profit or privilege for oneself or others that has come as a
substantial prejudice to the right of a natural or legal person, legal
public or state interest, shall be punishable by fine or by jail time
up to four months in length or by imprisonment for up to three
years in length, by deprivation of the right to occupy a position or
pursue a particular activity for the term not in excess of three
years.

2. Abuse of official authority by a state-political official, shall be
punishable by fine or by imprisonment for up to five years in
length, by deprivation of the right to occupy a position or pursue a
particular activity for the term not in excess of three years.

Article 333. Exceeding Official Powers

1. Exceeding official powers by an officer or a person equal thereto
that has inflicted a substantial damage to the right of a natural or
legal person, legal public or state interest, shall be punishable by
fine or by jail time up to four months in length or by imprisonment
for up to three years in length, by deprivation of the right to
occupy a position or pursue a particular activity for the term not in
excess of three years.

2. Exceeding official powers by a state-political official shall be
punishable by fine or by imprisonment for up to five years in
length, by deprivation of the right to occupy a position or pursue a
particular activity for the term not in excess of three years.

3. The action preferred to in Paragraph 1 or 2 of this article,

perpetrated:

a) repeatedly;

b) under violence or by application of arms;

c¢) by insulting a dignity of a victim,
shall be punishable by prison sentences ranging from three to
eight years in length, by deprivation of the right to occupy a
position or pursue a particular activity for the term not in excess of
three years.

Article 337. Illicit Participation in Entrepreneurial Activity
Establishment of an enterprise, organization or institution for
entrepreneurial purposes or participation therein, irrespective of a

legal prohibition, by an officer or a person equal thereto, directly
or indirectly, if it is related to awarding illegal privileges or
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preferences or granting any other form of patronage to him/her,
shall be punishable by restriction of freedom extending from two
to three years in length or by imprisonment for up to five years in
length, by deprivation of the right to occupy a position or pursue a
particular activity for the term not in excess of three years.

Article 340. Accepting Illegal Presents

1.

Accepting an illegal present by an official or a person equal
thereto, shall be punishable by fine or by socially useful labour
from one hundred to three hundred hours or by deprivation of the
right to occupy a position or pursue a particular activity for the
term not in excess of three years.

The same action committed repeatedly, shall be punishable by fine
or by socially useful labour from two hundred to four hundred
hours or by deprivation of the right to occupy a position or pursue
a particular activity for the term not in excess of three years.

Article 341. Falsification in Service

Falsification in service, i.e. entering false data or record into an official
document or register, or drawing up or issuance of a false document, as
well as forging of an official or private document existing in the file of
an enterprise, establishment, organization, by an official or a person
equal thereto, perpetrated for mercenary purposes or by any other
personal motive, shall be punishable by fine or by imprisonment for up
to two years in length.

for Articles 332, 337, 340 and 341, the subject of the offence may be an
official or a person equal thereto, but offences provided for in Articles 194 and
203 may be any person found guilty of illegal actions provided for by the
Criminal Code.

The terms of limitations provided for by Article 17 of the Criminal Code
apply to the above-mentioned offences.

Concept and Definition of a “Public Official”

for the purpose of avoidance, revelation, prevention of conflict of interests
in public service, the main principles of amenability of corruptive violations of
law, and the issues of legislative regulations are specified in the Law on
Conflict of Interests in Public Services and about Corruption. The list of high-
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ranking officials is given in the same law. In particular, pursuant to the Article 2
of the Law, the following persons are defined as “high-ranking officials”:

President of Georgia; Member of the Parliament of Georgia; the Heads of
Supreme Representations of Adjarian and Abkhazian Autonomous Republics
and their Deputies; Heads of Supreme Bodies of the Executive Government of
Adjarian and Abkhazian Autonomous Republics and their Deputies; the
Minister of Georgia and his Deputy; the Head of State Chancellery and his
Deputy; the Chairman of State Department of Georgia, the Head of State
Inspection of Georgia and their Deputies; the Head of Structural Subdivision of
the Ministry, also a person equal thereto; the Head of Structural Subdivision of
State Chancellery of Georgia and a person equal thereto; the Head of a State’s
Lower-level Agency of Georgia; the Heads and the Deputies of Departments,
Bureaus, Head Divisions and Divisions of the Ministry of Internal Affairs of
Georgia, Ministry of Security and the Ministry of Defence of Georgia, and
persons equal thereto; the Head of Customs Department of the Ministry of
Finance of Georgia, Regional Customs; Heads of Tax Inspections of Tax
Department of the Ministry of Finance of Georgia, Supreme Representation of
Adjarian and Abkhazian Autonomous Republics, the Heads of Regional, City,
City District Local Tax Inspections; the Chairman of Central, Regional and City
(Thilisi, Batumi, Rustavi, Sokhumi, Poti, Kutaisi and Tskhinvali) Conscription
Commission, also the Chairman of the City District Conscription Commission;
Chairman of the Chamber of Control of Georgia, Deputy, Member of the
Presidium, Heads of the Chambers of Control of the Adjarian and Abkhazian
Autonomous Republics, Heads of the Departments, Regional and City Bureaus;
the President of the National Bank of Georgia and Council Members; Member
of the Advisory Body of the President of Georgia; Member of the National
Commission for Energy Regulation of Georgia; Chairmen of Automobile, Rail,
Navy Transport and Civil Aviation Administrations of Georgia; Chairman of
Central Election Commission of Georgia, Deputy, Secretary; State Attorney of
the President of Georgia and his Deputy; Heads of Local Representative Bodies
(Thilisi, Batumi, Rustavi, Sokhumi, Poti, Kutaisi and Tskhinvali ), Region and
City (Tbilisi, Batumi, Rustavi, Sokhumi, Poti, Kutaisi and Tskhinvali), also
Heads of Local Executive Bodies of City District and their First Deputies;
Judge; General Prosecutor of Georgia and his Deputy; Heads of Divisions of
General Prosecutor’s Office and Services and persons equal thereto, Regional
Transport Prosecutor, Regional Military Prosecutor, Supervision Prosecutor of
Preservation of Law during Execution of Court Decision, Prosecutors of
District, Region, City (Tbilisi, Batumi, Rustavi, Sokhumi, Poti, Kutaisi and
Tskhinvali) Courts, also, City District Courts; Other person elected, designated
or commissioned to a post relevant to the direct instruction of the Georgian
Constitution.
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Article 338 of the Criminal Code of Georgia for foresees responsibility related to bribe-
taking not only for official authorities, but generally for officials and the persons equated
to them. It must be noted here, that according to Article 6 of the Georgian Law of
31 December 1997 on Public Service, an official is a person who is appointed or elected
to the established position of a treasury institution. The officials are divided into
government officials and local self-administration officials.

It must also be noted, that according to Article 11 of the same law, this law is effective for
judges and prosecutors only in case, if there are no other provisions provided in the
Constitution of Georgia or special legislation.

Moreover, Article 11 of the Criminal Code considers bribe-taking by a state political
authority as an aggravation. According to Paragraph 3 of Article 1 of the Georgian Law
on Public Service, such persons are:

a) President of Georgia;
b) Members of the Parliament of Georgia;
c) Members of the supreme representative bodies of Abkhazia and Adjara;

d) Leaders of the governmental institutions of the Autonomous Republics of Abkhazia
and Adjara.

The Criminal Code foresees the same category of individuals (officials and persons
equated to them) as the objects of such criminal activities, as bribing and accepting
illegal presents (Article 340).

Definition of an official authority given in the Criminal Procedural Code (Article 44, Part
47) must also be noted here:

An official authority (towards whom the judicial proceedings are performed) — for the
purposes of this law foresees the official authorities, foreseen in Article 2 of the Georgian
Law on Conflict of Interests and Corruption in the Public Service, also individuals
executing administrative or representative authority in an enterprise (in which the share
of state ownership is 50% or more), accused during the period of holding the position,
accordingly committing a crime against the interests of the organization, also legalization
of illegal income generation, extortion, embezzlement or speculation, evading taxes or
violation of rules of the customs, despite whether he/she is or is not dismissed from the
held position.

According to Article 44 of the Criminal Procedural Code an individual executing
administrative or representative authority in an enterprise (in which state ownership
share is 50% or more) is considered as an official authority.

Pursuant to the same Law, “corruption in the public service” is abuse of
official authority by an officer or a person equal thereto in contempt of public
service requirements in order to gain any profit or privilege for oneself or others
and “corrupt offence” is an action which contains signs of corruption and for
which the law provides for the disciplinary, administrative and criminal
liability.

The alleged violation of the requirements of this law by an official, it is not
criminal or administrative violation causes disciplinary liability. If an official
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who has committed a corrupt offence and receives a disciplinary measure,
except dismissal, if during the year he commits another corrupt act, he is subject
to obligatory dismissal from his position.

Defences and Exceptions
There are no special mechanisms with regard to corrupt offences provided

for by Georgian Legislation. They fall under the general rules and mechanisms
that are provided for by the Criminal Code of Procedure of Georgia.

In such cases sub-paragraph d of Part 1, Article 124 of the Criminal Procedural Code is
executed. According to this sub-paragraph, in the sentence, writ and decree on
termination of the suit where there is such evidence given such as money or values
obtained through criminal activities, this is used for compensation of the damage caused
by the crime, and if the damaged person is not known, this money is handed over to the
State Budget.

It must be noted that according to Part 48 of Article 44, procedural confiscation means
withdrawal of the tools and objects of the crime.

As far as the legal effect of the license obtained as a result of bribery is concerned, the
requirements of Article 60 of the Common Administrative Code of Georgia (25 June
1999) must be taken into consideration:

1. Administrative-judicial act (according to the sub-paragraph c of Part 1 of the Article 2
of the same Code, license is exactly the judicial act) must be annulled if:

a) It is issued by an unauthorized body or an unauthorized person;
b) Its execution will cause a crime;

c) It contradicts with the law or the requirements set by the legislation for its issuance or
preparation are considerably violated.

2. Considerable violation of the requirements set by the legislation for its issuance or
preparation of legal acts means issuance of an administrative-legal act through violation
of the rules set by Article 32 (publicity of the sessions) or Part 2 of Article 34 (sessions of
collegial public institutions) or such a violation of the law, in case of existence of which
other decision would be made.

3. Administrative-judicial act is annulled by the body issuing it and in case of lodging a
complaint — the higher administrative body or the court (2 March 2001, N°772).

4. An administrative act may not be cancelled if the party involved has a legal trust
towards the administrative-judicial act, except the cases, when the administrative-judicial
act considerably violates legal rights or interests of a state, public or other person.

5. Legal trust of the party involved exists in case, if he/she on the basis of the
administrative-judicial act has performed legal action and he/she will suffer damage if the
administrative-judicial act is annulled. No legal trust exists, if it is based on illegal
activities of the party involved. (2 March 2001 N°772)

6. If an administrative-judicial act, which violates the rights of a state, public or any other
person is annulled, provided that the circumstances set in the Part 5 of the present
Article exists, the party involved, on the basis of private and public settlement of relations
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must be compensated tangible damage, made by annulment of the administrative-
judicial act.

7. Annulment of an administrative-judicial act means cancellation of the legal results
which arose after its becoming effective.

8. In the case an administrative-judicial act is annulled, the person is entitled to demand
returning of the amount (or goods) paid in benefit of the state or local self-administration,
and, if this is impossible, the person must receive corresponding and full compensation.

9. If the person benefits from annulment of the administrative-judicial act, he/she is
obliged to return the gained benefit according to the rules set in the Articles 976-991 of
the Civil Code of Georgia,

10. Annulment of an administrative-judicial act is performed according to the rules set for
drawing up administrative-judicial acts.

Immunities

The Georgian Legislation provides for the protection mechanisms of
immunities against legal proceedings, also against offences, which relate to
corruption delinquency. According to the legislation, the following authorities
enjoy immunity:

The President of Georgia, Presidential Contender, Member of the
Georgian Parliament, Alternate Member of the Parliament, Judge, Judge and
the members of the Supreme Court of Georgia, Member of the
Constitutional Court, Ombudsman, Chairman of the Chamber of Control,
General Prosecutor, his First deputy and Deputies, Chief of Investigative
Unit of General Prosecutor, Prosecutors of the Adjarian and Abkhazian
Autonomous Republics, Tbilisi Prosecutor, other members of the General
Prosecutor Board, Deputies of Supreme Representative Bodies the Adjarian
and Abkhazian Autonomous Republics, Ombudsman of the Autonomous
Republic, Member of the Constitutional Court of the Autonomous Republic.

The extent of the immunity is the same for all authorities; there is no
criminal liability on the respective person, and he cannot be arrested or searched
if there is no respective consent of the empowered body (high authority). The
exception is if caught in flagrante delicto, and for which should be immediately
informed the empowered body (high authority). If the mentioned body (high
authority) does not give its consent, the arrested person should be immediately
released.

With respect to the legislation, the decision on “lifting” the immunity is
taken by:

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005




e for a Judge of the General Law Court of Georgia: the Chairman of the
Supreme Court

e for a Member of the Constitutional Court of Georgia: the
Constitutional Court;

e for a Presidential Contender or Alternate Member of Parliament: the
Central Electoral Commission;

e for the Prosecutor’s Office Personnel: the Chairman of the Supreme
Court;

e for the Deputies of the Supreme Representative Bodies of the
Autonomous Republics: the Supreme Representative Body of the
respective Republic;

e In all other cases: the Parliament of Georgia.

The Ministry of Justice of Georgia prepared the legislative package, which
pursuant to the recommendations of the Group of States against Corruption
(GRECO) provides for the revision of the system of immunities in Georgia and
the perfection of active procedural norms concerning lifting of immunities. In
particular, the legislative package provides for a reduction of the categories of
officials who enjoy immunity from criminal proceedings (according to the
amendments Prosecutors and Investigators shall not enjoy immunity against
detention), and of those categories of persons who did not fall under measures
of conveying to judicial and investigative bodies provided for by the procedural
legislation (according to the amendments, the Member of the parliament of
Georgia, Ombudsman, the Deputies of the Supreme Bodies of the Adjarian and
Abkhazian Autonomous Republics, Judge, Member of the Board of the General
Prosecutor’s Office of Georgia).

The legislative package also provides for the elimination of the immunity
for the Alternate Member of the Parliament of Georgia, in addition, the draft
law consider the norm, according to which the detention or arrest of the
Alternate Member of the Parliament with less grave offence, is inadmissible
before the final results of elections are published (i.e. for that category of an
offence which according to the Criminal Code shall be punishable by
imprisonment of up to five years).

The changes proposed by the legislative package takes into account the
abolishment of compulsory consent of the Chairman of the Supreme Court of
Georgia and the Parliament of Georgia for those cases when, the Ombudsman
of Georgia, the Chairman of the Chamber of Control, high authorities (General
Prosecutor, his Deputy, and Prosecutors of the Adjarian Abkhazian autonomous
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Republics) of the Prosecutor’s Office of Georgia are apprehended in flagrante
delicto. In addition, the legislative package takes into consideration the
abolishing the immunity of the Investigator and high authority of the
Prosecutor’s Office (Head of the Investigatory Department of the Prosecutor’s
Office, transport Prosecutor of Georgia and other members of board).

The legislative package also regulates in detail the proposals on the request
of the General Prosecutor (Bodies of the Prosecutor’s Office) of Georgia on
lifting the immunities for the relevant bodies and high authorities and the
procedures of consideration of these proposals. The obligatory terms of
consideration of the proposals of the General Prosecutor, the possibility of
requesting and receiving additional information, the withdrawal of the proposal
of the General Prosecutor, and the rule of making a decision by the empowered
body on lifting the immunity are under specification. According to the
legislative package, each investigative action (on the institution of criminal
liability, on detention, arrest, on search of a flat, a car, office or a personal
search) needs separate consent from an empowered body (high authority).

This legislative package is currently under consideration in the Parliament
of Georgia. The Members of Parliament have initiated the draft Constitutional
Law of Georgia on the amendments in the Constitution, which provides for the
revision of immunities; in particular pursuant to the mentioned draft, Parliament
Members cannot benefit from immunity in those cases where she/he has
committed a grave offence.

Jurisdiction

According to the Criminal Code, a person who committed an offence on
the territory of Georgia shall bear criminal liability according to the rule
provided by the Criminal Code.

Pursuant to Article 4 of the Criminal Code, the crime shall be deemed
perpetrated on the territory of Georgia if it began, continued, terminated or
ended on the territory of Georgia. This code shall also be applied to the crimes
committed on the continental shelf of Georgia and in the Special Economic
Zone. A person who has perpetrated a crime on or against a vessel authorized to
use the national flag or identification mark of Georgia, shall bear criminal
liability under this Code unless otherwise prescribed by an international treaty
signed by Georgia. If the diplomatic representative of a foreign country as well
as the person enjoying diplomatic immunity has committed a crime on the
territory of Georgia, the question of their criminal liability shall be settled in
manner and to the extent permitted by the international law.
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Pursuant to Article 5 of the same law, the citizen of Georgia as well as the
stateless person permanently residing in Georgia who has committed an action
under this Code which is regarded as a crime under the legislation of the state in
which it was committed, shall bear criminal liability under this Code if they
have not been convicted in another state. The citizen of Georgia as well as the
stateless person permanently residing in Georgia who has committed an action
under this Code which is not regarded as crime under the legislation of the state
in which it was committed, shall bear criminal liability under this Code if it is a
grave or especially grave offence directed against the interests of Georgia or if
the criminal liability for this offence is provided for by the International Treaty
of Georgia. The citizen of a foreign state as well as the stateless person not
permanently residing in Georgia who has committed the action under this Code
shall bear criminal liability under this Code if it is a grave or especially grave
offence directed against the interests of Georgia or if the criminal liability for
this offence is provided by the International Treaty of Georgia if they have not
been convicted in another state.

The citizen of Georgia as well as the stateless person permanently residing
in Georgia shall in no way be extradited to the other state for criminal
prosecution or for serving a sentence unless otherwise determined by the
International Treaty of Georgia.

The citizen of a foreign state as well as the stateless person being on the
territory of Georgia who has committed a crime may be extradited to another
state for criminal prosecution or for serving a sentence in manner and to the
extent determined by the International Treaty of Georgia. It shall be
inadmissible to extradite the person under asylum who has committed a crime
and who is being persecuted for political creed or the person who has
committed the action not regarded as crime under the legislation of Georgia or
if for this crime capital punishment is prescribed in the state seeking extradition.
The question of criminal liability of such persons shall be settled in manner and
to the extent permitted by international law.

Corruption in the Private Sector

Chapter 39 of the Criminal Code provides for the crime in prejudice of
interests of enterprise or other organization. In particular, Article 220 provides
for the abuse of managing, representative or other special authority in an
enterprise or other organization to the detriment of the legal interests of this
organization, designed to derive profit or privilege for oneself or others, that has
caused a substantial damage, shall be punishable by fine or by corrective labour
for up to a two-year term or by jail time for up to six months or by
imprisonment for a term not in excess of five years.
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Article 221. Commercial Bribe

Illegal transference of money, securities or other property or
property service illegally rendered to a person exercising
managing, representative or other special authority in an
enterprise, or any other organization, so that such person use
his/her official position in favour of the briber’s interests, shall be
punishable by fine or by restriction of freedom for up to a two-year
term or by imprisonment for the term not excess of three years, by
deprivation of the right to occupy a position or pursue a particular
activity for the term not in excess of three years in length or
without it.

The same action, committed:

a) by a group;

b) repeatedly, shall be punishable by fine or by restriction of
freedom for up to a four months term or by jail time from two
to six months in length or by imprisonment for the term not
excess of four months, by deprivation of the right to occupy a
position or pursue a particular activity for the term not in excess
of three years in length.

llegally accepting money, securities, or any other property or
illegally enjoying property service by a person exercising
managing, representative or other special authority in an enterprise
or any other organization so that such person use his/her official
position in favour of a briber’s interests, shall be punishable by
fine or by restriction of freedom for up to a three-year term or by
imprisonment for the term not in excess of five years, by
deprivation of the right to occupy a position or pursue a particular
activity for the term not in excess of three years in length.

The action referred to in Paragraph 3 of this Article, perpetrated:
a) by a group;
b) through extortion, shall be punishable by fine or by
imprisonment for up to five years in length, by deprivation of
the right to occupy a position or pursue a particular activity for
the term not in excess of three years in length.

Note: The perpetrator of the actions referred to in Paragraph 1
or 2 of this Article shall be released from criminal liability if
he/she was extorted of his/her property or he/she voluntarily
informed a government authority thereon.

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005



Confiscation of Proceeds from Corruption

According to the decision of the Constitutional Court of Georgia,
confiscation has been regarded as anti-constitutional and consequently, the
Parliament removed this kind of offence from the Criminal Code. Consequently,
confiscation is not considered in a new Criminal Code. Still, there is a type of
confiscation in the Code.

Procedural Confiscation, - criminally obtained money (material valuables),
is used in the Code of Criminal Procedures as deprivation of material evidence
(Articles 121-124 of the Code).

According to Article 124 of the Code of Criminal Procedures, the decision
or ruling for completion of a case of the matter of material evidence shall be
decided as follows:

e if instruments of crime present no value, they are destroyed; if they
have value, they are subject to confiscation;

e if an item removed from circulation has any value, it is delivered to a
respective agency; if it has no value, it is destroyed;

e other things presenting no value are destroyed, or in the case of a
petition by the persons or agencies concerned are delivered thereto;

e money or other valuables gained criminally are used for the
compensation for damage caused as a result of the committed crime
but if the person damaged is unknown are delivered to the budget of
the state;

e all other things and documents belonging to the victim, the person
acquitted or other person, save the person on trial and persons being
materially liable before them, are returned to the proprietor or legal
owner.

The procedural confiscation is used without limitation, notwithstanding the
crime committed.

The Criminal Code provides for criminal coercive measure — in the form of
deprivation of subjects and instruments of crime, which in accordance to Part 3
of Article 41 (Main and Additional Punishment) of the Criminal Code, only
apply to offences provided for by Article 214 (Breach of Customs Procedures)
of the Criminal Code.
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In order to ensure criminal coercive measures and procedural confiscation
provided for by Articles 190 and 201 of the Code of Criminal Procedure of
Georgia, the action of property seizure may be used.

Liability of Legal Persons

The Georgian Legislation does not provide for the mechanism of legal
liability of legal persons. Article 1005 of the Civil Code of Georgia provides for
the liability of the State for harm caused by its employee.

Article 1005. Liability of the State for Harm Caused by its Employee

If a state employee [public servant] breaches his official duties
before other persons by intent or gross negligence, then the state or
that body [“organ”] in which the employee works shall be bound to
compensate the harm incurred. In the case of intent or gross
negligence, the employee and the state shall be liable jointly.

The obligation to compensate the harm shall not arise if the victim,
either by intent or by gross negligence, did not try to avoid the harm
through legal action.

The harm caused by illegal conviction of a rehabilitated person;
illegal criminal prosecution; illegal application of enforcement
measures in the form of detention or an order not to leave a place; or
improper imposition of an administrative penalty in the form of
imprisonment or correctional labour, shall be compensated by the
state regardless of the fault of officials of inquiry or preliminary
investigation agencies, the procurator’s office or the court. In the
case of intentional misconduct or gross negligence, these persons
and the state shall be liable jointly.

Chapter 38 of the Code of Criminal Procedures provides for the
rehabilitation and compensation for damage resulting from unlawful and
unreasoned actions of bodies of criminal procedure. The liability of
compensation for damage by the State does not release concrete offenders from
relevant responsibility.

In cases of administrative misdemeanours the Code of Administrative
Offences of Georgia provides for the liability of legal persons — for example,
Articles 43, 153, 1533, 1778-17710 and 194 of Code of Administrative
Offences.
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Today, the Draft Law on Amendments and Additions to the Criminal Code
of Georgia and to the Code of Criminal Procedures of Georgia is under
preparation in the Ministry of Justice of Georgia, which takes into consideration
the establishment of legislative liability of a legal person.

The civil liability of a legal person (except State responsibility) is limited
to material responsibility and its quality depends on the organizational and legal
form of a legal person.

Specialised Services

As noted above, for the purpose of the fight against corruption, the Anti-
corruption Policy Coordination Council was established under Presidential
Decree N°131 of 13 April 2001. The functions of the Coordination Council are
as follows:

e Improvement of basic directives of the National Anti-corruption
Program in view of the current social, political and economic events;
elaboration of schedule of measures provided for by the Program;

e  Monitoring of implementation of measures by the State bodies and
high officials as provided for by Anti-corruption Program;

e Analysis of the monitoring results and incoming application and
preparation of recommendations for the President of Georgia for the
purpose of efficient implementation of the Anti-corruption Program
measures;

e Elaboration of recommendations for prevention of corruption in the
state structures;

e  Cooperation with NGOs, mass media, entrepreneurs and other groups
of citizens in order to involve them in implementation and monitoring
of measures as provided for by Anti-corruption Program.

e  Support of establishment of the system of anti-corruption education of
the population and elaboration of effective modelling of anti-
corruption propaganda;

e Cooperation with international anti-corruption programs and
initiatives;

e  Preparation of draft legal acts for the purpose of implementation of
Anti-corruption Program measures;
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In accordance with the Presidential Decree N°187 of 8 May 2001, the
Anti-corruption Bureau of Georgia was established to provide the Anti-
corruption Policy Coordination Council with organizational and technical
support.

In order to conduct the procedures of declaration of property and incomes
of the high officials, to receive declarations, to ensure publicity of property and
financial state of a high official and control of timely deliverance of the
declarations, to perform other functions provided for by the operating
legislation, the Information Bureau of Property and Financial State of the High
Officials was established on the basis of the Law of Georgia on Conflict of
Interests and Corruption in the Public Service.

In addition, a special service against corruption functions within the
Ministry of Interior: the Central Board for Fight against Corruption and
Economic Crime. Its functions and powers are provided for by provision of the
Ministry of Interior and operating legislation, by virtue of which the Board is
obliged to reveal and prevent the economic and corrupt crime. This unit has a
staff of more than 300.

As regards the malfeasance in office, investigations are undertaken by the
General Prosecutor’s Office, and inquiries by the above-mentioned unit.
Moreover, in order to regulate the issues related to the money laundering, the
Financial Intelligence Unit was established in Georgia in the current year, which
operates within the National bank and is under establishment.

We suppose that in revelations of corrupt offences, the essential
importance is attached to usage of operational and technical methods, including
the use of special gear.

It is vital to introduce the experience of agreements and ‘“‘witness
protection program” in cases of admission of guilt. In addition, following up on
the existing situation, we deem necessary that the inter-relationships of “money
laundering”, corrupt offence predicate acts and undertake complete
investigation on the basis of materials of the Financial Intelligence Unit.

With the view of investigation of corruption cases, there is no more or less
effective coordination in Georgia; this was one of the main reasons that the
National Security Council Temporary Commission was asked to develop a
concept of the law-enforcement and security bodies. At present, this concept is
still under the process of being developed into laws.
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There is an experience of establishment of “investigative group” in
Georgia, which is based on the relevant article of the Code of Criminal
Procedure. The practice of investigative groups as carried out in developed
countries is not yet present in Georgia.

Investigation and Enforcement

Distribution of Powers and Responsibilities among Police and Prosecutor in
Investigations

In accordance with the Code of Criminal Procedure, the authority to
initiate criminal proceedings is an inquirer named with the consent of a
prosecutor, an investigator, prosecutor, or judge.

An inquirer (an operating officer of the Service for Fight against
Corruption and Economic Crime Ministry of Interior) performs his duties on the
basis of law on Operational and Investigative Measures and law on Police.

The powers of an inquirer include receipt of information from public and
secret sources, and complaints and claims concerning the crimes already
committed or under preparation.

After receiving and preliminary checking the information, an inquirer shall
begin, upon the consent of the Head of Service, an inquiry implying the
following acts:

e interrogation of the person;

e gathering information and visual supervision;
e  verify purchasing;

e verify delivery;

e search for objects and documents;

e identification of a person;

e verification of the correspondence of the condemned, detained and
arrested;

e under an order from a judge, veiled wire-tapping and recording of
phone conversations, gathering and recording of information by
channels of communication (means of communication, computer
networks, line communications and station gear); supervision of the
postal and telegraphic messages (except diplomatic mail);
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e under an order from a judge, hidden audio and video recording,
filming and photography; electrical observation by technical means,
without prejudice to human life, health and environment;

e under the prescribed rule, infiltration of counterspy or operating
officer into criminal organization;

e under the prescribed rule, establishment of a secret organization.

In view of the results, the head of the inquiry body shall take a decision on
initiation or rejection of criminal proceedings and whether the materials
gathered be submitted to the Superior Prosecutor. Initiation or rejection of
initiate criminal proceedings shall only be undertaken by supervisor prosecutor.

Within seven days after initiation of criminal proceeding, an inquiry body
has the right to carry out preliminary investigation. At end of this period, an
inquiry body is obliged to forward the initiated materials, pursuant to
subordination, to the respective investigative body.

An investigative body shall continue the investigation until the end of the case.
An investigator is independent in his activities, undertakes all necessary measures
on his own behalf, and makes all decisions. An investigator has the right, due to
various statute-provided circumstances, to terminate or suspend, or further re-
commence investigation; an inquiry body has no such right. Only an investigator is
entitled to finish the investigation of a case and forward it to the court.

Procedural supervision over investigation is exercised by a superior
prosecutor; each decision of the inquirer and investigator shall be approved by a
prosecutor.

Articles 48 and 62 of the Code of Criminal Proceeding of Georgia provide
for the norms regulating jurisdiction and departmental and personal jurisdiction.
According to Article 62 of the Code of Criminal Proceeding, the Prosecutor’s
Office of Georgia is empowered to investigate the criminal offences committed
by state political high-ranking officials, and the cases initiated following proof
that bribery was committed in the public and private sectors.

In accordance with the Part4 of Article 48 of the Code of Criminal
Procedure, the Supreme Court has jurisdiction over the cases on prosecution of
the state political high-ranking officials, the Ombudsman of Georgia, chairman
of the Control Chamber, members of the National Bank Board, an Ambassador
Extraordinary and Plenipotentiary of Georgia, other public officials. The
criminal proceedings initiated against some public officials or persons equalized
to them are considered by district, as well as regional courts.
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The Rules for Appointing and Selecting Judges

The rules of appointing and selecting judges are regulated by the Constitution of
Georgia, the Organic Law of Georgia on Common Courts and the Organic Law of
Georgia on the Supreme Court of Georgia. Candidacies to judges should meet the
following criteria:

Citizenship of Georgia

Competence

Age of 30

Higher education in law

Experience of 5 years practicing law

Command of the state language

Qualification exams (former and present members of the Constitutional Court
are exempt from the qualification testing for judges, whereas the President of Georgia
may submit to Parliament a nomination of a person to the judge of the Supreme Court,
who has not passed the examination, but is an acknowledged practitioner of law).

R OHEECONIDRES

A convicted person may not be appointed as a judge nor can a person who was relieved
of his duties as a judge due to a disciplinary oversight, or who held a position/exercised
activities incompatible with the status of a judge. In supreme courts at the regional (city)
and district levels and in the autonomous Republics of Abkhazia and Adjara, a person
who did not participate in a special training course for a specified period of time without a
valid reason may not be elected judge.

The submission of nominations to judges in supreme courts at regional (city), district
level and autonomous republics of Adjara and Abkhazia, are carried out on the basis of a
competition. The Council of Justice of Georgia ensures the organization of such a
competition.

Candidates to the competition are selected based on their performance during
qualification examinations, business and moral reputation, professional experience and
physical capacity. The Council of Justice submits to the President of Georgia
nominations selected on the basis of this competition. The President appoints a judge by
issuing an order. The judge will commence his duties upon the completion of a special
training course.

Judges in regional (city) courts in the autonomous Republics of Abkhazia and Adjara are
appointed by written consent of representative bodies of the respective territorial units.

The Chairman and members of the Supreme Court are nominated for a ten-year term by
the President and approved by Parliament by majority vote.

Rules on Appointing Prosecutors or Investigators of the Prosecutor’s Office

The rules of appointing prosecutors or investigators to the Prosecutor’s Office are guided
by the Constitution and the Organic Law on the Prosecutor’'s Office. According to above
mentioned law, the nominee to the prosecutor or the investigator of the Prosecutor’s
Office should meet the following requirements:

1. Citizenship of Georgia

2. Higher education in law

3. Command of the state language
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4. A 6-month to a year internship in the Prosecutor’s Office. Internship is not required if
a person meets one of the following criteria:

a. has worked as a judge, investigator or lawyer not less than a year

b. holds a post-graduate degree in law

c. has passed the qualification exam for judges

d. has practiced law for a period of not less than three years.

5. Qualification examinations (the General Prosecutor of Georgia and Prosecutors of
autonomous republics of Abkhazia and Adjara are exempt from the qualification
examinations. As well as the entities that has passed the qualification examination for
judges or hold a post-graduate degree in law).

6. Take the oath of the Prosecutor’s Office; be competent to assume duties from
a health, business and moral perspective.
The following entities are barred from working in the Prosecutor’s Office:

a. the formerly convicted

b. persons suffering from drug use, toxic mania, alcoholism, psychic or heavy chronic
diseases;

c. persons ruled incapable or retarded by the court;

d. persons relieved off duties from former employment due to some discreditable
evidence

Mandatory versus Discretionary Prosecution

In accordance with Article 262 of the Code of Criminal Procedure, in cases
of the availability of the elements of crime, a prosecutor and an investigator are
obliged to initiate criminal proceedings. for the persons enjoying immunity,
there are additional mechanisms for initiation of criminal proceedings provided
for by legislation (see previous comments).

There are no special procedures prescribed for investigation of corruption
offences. Therefore, the particular investigative acts for this type of case needs
no consent.

The cases of private prosecution should be outlined separately. Except for
the cases of general prosecution, the Georgian legislation distinguishes the so-
called private-public prosecution and private prosecution cases. Proceedings on
the offences of private-public prosecution category shall only be initiated by the
victim’s complaint, although reconciliation after initiation of the proceeding is
not the basis for cessation of the case. Private-public prosecution cases are
provided for by Article 26 of Code of Criminal Procedure.
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Article 26. Private-Public Prosecution

Proceedings on the offences provided for in section one’ of
Article 137, section one’ of Article 138, Articles 139, 153°, 157°,
1677, 175° and 189° of the Criminal Code of Georgia shall only be
initiated by the victim’s complaint to be presented to the prosecutor
where the charge is made against a concrete person, or to the authority
of inquiry or the investigator in other cases. Such matters are tried
under the general procedure and are not subject to termination upon
reconciliation of the parties, save in the case when further
investigation of the matter may prejudice both the victim and the
accused.

Where the case is of a special social importance with respect to any of
the offences indicated in section one of this article and, additionally,
the victim on account of his feeble state or dependence on the accused
is unable to protect his rights and lawful interests, the prosecutor shall
have the right to develop a case even in the absence of the victim’s
complaint only on condition that the competent victim has agreed
thereto in writing.

Proceedings on the offences of private prosecution category shall only
be initiated by the victim’s complaint, but shall be terminated due to
his/her reconciliation with the accused. Private prosecution cases are
provided for by Article 27 of Code of Criminal Procedure of Georgia.

Article 27. Private Prosecution

Proceedings in respect of the offences provided for in Articles 120",
125" and 148" of the Criminal Code of Georgia are initiated only by
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Rape.

Sexual Abuse under Violence.

Coercion into Sexual Intercourse or Other Action of Sexual Character.

Encroachment upon Right to Freedom of Speech.

Disclosure of Personal or Family Secrets.

Refusal to Provide Access to Information or Submitting Incorrect Information.
Disclosure of Secret of Adoption.

Encroachment upon Right of Intellectual Property.

Intentional Light Damage to Health.

Battery.
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the victim’s complaint, but shall be terminated due to his
reconciliation with the accused.

Reconciliation is admissible prior to the retirement of the court/judge
to the retiring room, including under the appellate, cassation or review
procedure.

In case of reconciliation the parties shall agree on the compensation of
legal costs. Where an agreement is not reached, the costs shall be
borne by the court.

A prosecutor has the right to take part in a proceeding initiated upon a
private charge before trial if it is of a special social importance, but
only subject to the agreement of both parties or only upon request of
the victim if he is in a feeble condition or depends on the accused. In
such case the proceedings shall not be terminated on account of the
parties’ reconciliation.

Where in a private proceeding the parties accuse each other, the judge
shall, under his ruling, admit the victim to be also the accused, and the
accused to be the victim.

As we see, corruption offences do not belong to either private-public
or private prosecution cases, therefore, initiation of proceedings is
possible at under any ground provided for by legislation.

Article 28. Grounds for Refusal to Initiate Criminal Proceedings and
Prosecution

A criminal proceeding may not be initiated and the initiated
proceedings shall be terminated if:
e the criminal event or act on which account the criminal
proceedings have been initiated is missing;
e the act is devoid of corpus delicti or the unlawful act has been
committed without mens rea;
e a new statute overrules the actus reus;
e the statute, upon which the accusation is based, is deemed to
be unconstitutional;
e the person has not attained the age of criminal discretion;
e the suspect, accused or the person proceeded against has died,
save in the cases when the proceedings are required for
rehabilitation of the deceased and for renewal of proceedings

12. Libel.
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in relation to other persons on account of newly discovered
circumstances;

the limitation on prosecution prescribed by the Criminal Code
of Georgia has expired;

an act of amnesty abolishing punishment of the act has been
issued;

the convict has been pardoned;

the Parliament of Georgia, the supreme representative bodies
of the Abkhazian and Ajarian autonomous republics, the
Constitutional Court of Georgia, Chairman of the Supreme
Court of Georgia have not agreed to the taking of legal actions
against a member of Parliament, deputy, the Ombudsman,
judge accordingly;

there is no complaint of the victim on account of the private-
public and private prosecution, except for the case when
prosecution is exercised by a prosecutor (Article 26(2), Article
27(4));

the victim has conciliated with the accused with regard to the
private and private-public prosecution cases, save the cases
prescribed by Article 26(2) and Article 27(4);

there exists a valid judgment on the same accusation or a
court/judge’s ruling/judgment for termination of proceedings
initiated upon the same charge;

there exists a ruling of the authority of inquiry, investigator or
prosecutor for termination of the case or refusal to initiate
proceedings on the same charge;

the offence has been recognized as petty;

the act has ceased to be dangerous as a result of the changed
social and political situation;

the prosecutor and victim drop the charge on the basis
provided by section one of this article;

the term provided by Article 75(4) has expired.

A case shall be terminated and a person released from criminal
liability on account of a voluntary refusal to commit a crime

(Article 18 of the Criminal Code).

A case shall be terminated and a person released from criminal
liability on account of an effective repentance (Article 65(2),
Article 67(2), Article 67(7), Article 190(3), Article 238(4), Article

252).
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If the circumstances indicated in subsection a), b), c¢), d), €) and o),
section one of this article are revealed at the stage of trial, the court
shall complete proceedings and render a verdict of acquittal.

If the circumstances indicated in subsections g), h), i), section one of
this article and in sections 2 and 3 of the same article are revealed at
the stage of trial, the court shall complete proceedings and render a
guilty verdict. Concurrently, it shall release the convict from serving
the sentence.

If the circumstances indicated in subsections d), e), j), h), k), m), n)
and q), section one of this article are revealed at the stage of trial, the
court shall terminate the proceedings upon the revelation thereof.

The termination of proceedings on the grounds prescribed by
subsections g), h) and p), section one of this article and by sections 2
and 3 of the same article is inadmissible if the accused is against it. In
such case the proceedings are exercised in accordance with the
prescribed order and shall be completed by the non-guilty or guilty
verdict and the release of the accused from serving the sentence.

The proceedings shall be terminated in the appellate, cassation and
review instances upon revealing the circumstances indicated in section
one of this article.

Investigative Capacities

Provisions regulating investigation of the criminal cases are envisaged in
the Code of Criminal Procedure and the Law on Operative Investigation
Activities.

The Law on Operative Investigation Activities provides for the competent
bodies having powers to perform operative investigation activities (Article 12).
The concept of operative investigation activity is provided for by Article 7 of
the same law.

Article 7. Concept of Operative Investigation Activity

1. Operative Investigation Activity having its legitimacy guaranteed
under the present law constitutes the activities of empowered state
bodies or officials, performing the fulfilment of tasks provided for
by the 2™ Article of this law within their competences.

2. With the scope of reaching herewith-specified objectives, the

bodies exercising operative investigation activity publicly or with
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due observance of the rules of conspiracy, are entitled to proceed
as follows:

a) interrogate a person;

b) gathering information and visual supervision;
¢) check up purchasing;

d) check up delivery;

e) search of objects and documents;

f) identification of a person;

g) check up of the correspondence of the condemned, detained
and arrested;

h) under an order of a judge, veiled wire-tapping and recording
of phone conversations, gathering and fixation of information
by channels of communication (means of communication,
computer networks, line communications and station gear);
supervision of the postal and telegraphic messages (except
diplomatic mail);

i) under an order of a judge, veiled audio- and video recording,
filming and photography; electrical observation by technical
means, without prejudice to human life, health and
environment;

J) under prescribed rule, infiltration of counterspy or operating
officer into criminal organization;

k) under prescribed rule, establishment of secret organization.

3. Operative investigation measures stipulated under items “h” and

“1” of paragraph 2 of the Article 7 shall be exercised after initiation
of criminal proceedings under an order of a judge. An order, under
the reasoned motion of head of the inquiry body, shall be issued by
a judge on the territory of whose competence an operative
investigation measure is performed; and on cases of offences

provided for by Articles 143'-144", 224", 308-321'%, 323-331"

13. Illegal Imprisonment.

14. Hostage-taking.

15. Banditism.

16. Offences against Constitutional Order and Security Fundamentals.
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of the Criminal Code of Georgia — judge of Judicial Criminal
Board of the Supreme Court of Georgia. An application, no later
than 24 hours after its receipt, is considered by a judge with
participation of prosecutor and representative of inquiry body at
the closed court sitting. After consideration of application and
attached documents, hearing of explanations of a prosecutor and
representative of inquiry body, a judge shall take one of the
following decisions:

a) issue an order on execution of operative investigation
measure;
b) issue a resolution concerning satisfaction of application on
rejection.

4. Operative investigation measures, provided for by items “h” and
“i” of the 2™ paragraph of Article 7 of the present law, which need
an order of a judge, in the situation of emergency, when delay may
cause termination of the essential factual data, or when it is
impossible to issue an order of a judge, due to his/her absence, by
a motivated decision made by head of inquiry body may be carried
out before initiation of the criminal proceeding. Within the 24-
hours terms before its commencement, a prosecutor shall be
informed of the operative investigation measure. In this case,
within 48 hours after commencement of operative investigation
measure, a prosecutor is obliged to apply the respective common
law court with solicitation, on the territory of which an operative
investigation measure is carried out; and on cases ruled by the
Ministry of State Security, State Department of Intelligence and
State Department of State Security of Georgia — a judge of Judicial
Criminal Board of the Supreme Court of Georgia with request to
legalize an operative investigation measure. A court is obliged to
consider solicitation within 24 hours after its submission at closed
court sitting. After hearing of explanations of prosecutor and
representative of an inquiry body, a judge shall examine the
performance of operative investigation measure in accordance with
the law and take one of the following decisions concerning:

a) pronouncing of an operative investigation measure legal;

b) pronouncing of an operative investigation measure illegal,
cancellation of its results and termination of information
collected through this measure.

17. Terrorism.
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A decision (order, provision) made by a judge in the cases
provided for by paragraphs 3-4 of this article is exhaustive and is
not subject of appeal.

List of actions provided for by paragraph 2 of this article may be
modified or amended by virtue of this law.

During carrying out of operative investigation measure, a protocol
is drawn up, envisaging in what conditions the technical appliance.
A protocol shall be maintained with the collected materials
through observance of rules provided for by this law.

Official persons of the bodies exercising operative technical
activity shall be personally involved in carrying out of the
measures provided for by paragraph 2 of this article; they can
appeal for help to specialist in different domains, as well as to
citizens’ public or secret voluntary cooperation.

The list and concept of evidence is provided for by Code of Criminal

Procedure.

Article 110. Concept of Evidence

1.

Evidence is the actual data that have been obtained from the
statute-provided sources and in the statute-established procedure
on which basis the parties protect their rights and lawful interests,
and an inquirer, investigator, prosecutor and court ascertain the
existence or lack of an event or act because of which criminal
procedure is exercised, whether the act has been committed by a
certain person, whether he is guilty, and other circumstances being
important for the proper adjudication of the matter.

The following are admitted as evidence in criminal procedure:
a) evidence given by a suspect;
b) evidence given by the accused;
¢) evidence given by the victim;
d) expert opinion;
e) real evidence;
f) minutes of investigative acts, judicial acts and the minutes of
a court session;
g) other documents.

3. The information obtained and submitted by a party shall be filed,

shall be subject to verification and examination by the other party,
as well by a body in charge of the proceeding. The evidence
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recognized as admissible may only by used in pleadings and
adjudication.

4. Pursuant to the provision of law, the information obtained through
operations-detective activities may become the content of an event
and fact (save a document) of any procedural source, and only in
this case may be admitted as evidence.

Article 126. Other Documents

1. A document may be evidence if it contains the data necessary for
ascertainment of actual circumstances in a criminal matter.

2. A document is the source where information is presented or
depicted in the form of words, signs, video, audio or other kind of
recording, or with the application of other technical facilities,
provided only that the requirements specified by this Code have
been complied with.

A document is evidential if the source of its origin is known
and its reliability check is possible by other available in the
case evidence.

3. A document in a criminal matter may concurrently be material
evidence if, according to its properties, it is irreplaceable.

4. If the withdrawn and admitted to the matter document is necessary
for routine accounting, settlement and other lawful purposes, the
document or a copy thereof may be returned or delivered to the
legal owner in temporary use unless it prejudices the matter.

In accordance with the Article 374 of the Criminal Code of Georgia,
disclosure of information of inquiry or preliminary investigation is punishable:

Article 374.Disclosure of Information of Inquiry or Preliminary
Investigation

Disclosure of the information of the inquiry or preliminary
investigation by the one who was duly caution that disclosure
of such information was prohibited, shall be punishable by fine
or by corrective labour for up to two years in length or by jail
term up to three months.

As regards the accessibility of bank information, for the

investigation purposes, it is possible to obtain it on the basis of
order of a judge. In addition to the above-mentioned articles,
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this issue is regulated by Article 17 of the Law of Georgia on
Activities of Commercial Banks:

Article 17. Secrecy of Banking

1. No person have the right to permit anybody to the
confidential information, disclose or distribute, or use such
information for personal gain. Mentioned information may be
disclosed only to the National Bank of Georgia, considering its
terms of responsibility.

2. Information about the operations and accounts of physical
and juridical persons may be disclosed only to the owners of
accounts, their supervisors and representatives, to the judiciary
and investigation bodies in connection with current legal
proceedings, and to the tax administration on the grounds of the
court’s decision.

3. Prior to the decision of the court, judiciary and investigation
bodies, also tax administration have no rights to disclose
confidential information obtained from the bank to other
bodies, including mass-media, or use such information in public
presentations.

The issue of protection of witnesses and agreement on admitting ones guilt
should be outlined separately. The legislation of Georgia does not provide for
the norms of such contents; nevertheless, one should mention that a draft of a
new Criminal Code of Procedures, developed in 2002, provides for the
establishment of such institutions. Once approved, it should be possible to
introduce the given institutions in jurisprudence, which will be an important
step towards revelation of corruption offences and increasing of effectiveness of
their investigation.

Organised Crime and Corruption

The most prevalent forms of organized crime in Georgia are human
trafficking, car hijacking, illegal turnover of drugs, smuggling and kidnapping.

With the given scheme, gangs of organized crime strive to neutralize the
state apparatus and receive relevant information through corruption;

Organized crime relating to corruption may be fought by improving the

efficiency of the police, awarding social security guarantees to employees, and
honing the personnel policy.
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As for coordination between the units fighting corruption and organized
crime, at present these structures operate separately in the Ministry of Internal
Affairs and the level of coordination between them is weak.

We believe that a unit fighting organized crime and corruption must be set
up, which if furnished with special equipment and a legislative base (the witness
protection and confession and avoidance as well as other mechanisms), will
carry out investigative actions against corruption and organized crime under the
supervision of the Prosecutor’s Office.

International Aspects

In the fight against crime, the issues of international cooperation in
providing legal assistance is essential. The Georgian legislation is based on the
following international acts:

e Strasbourg European Convention of April 20, 1959 “on Mutual
Cooperation on Criminal Cases”, which was ratified by the Parliament
of Georgia on 23 June, 1999 and is in force since 1 December, 1999;

e Kerkyra Agreement of October 2, 1998 on “Cooperation in
Combating Crime in Particular in its Organized Forms”, which was
ratified by the Parliament of Georgia on 16 May 2000 and is in force
since 27 June 2000;

e The European Convention of 1957 “On Extradition” is in force since
16 February, 2001.

Georgia has signed bilateral agreements on legal mutual co-operation with
a number of countries (Azerbaijan, Bulgaria, Turkey, Russia, Armenia,
Uzbekistan, the Ukraine, and Kazakhstan). In addition, the legal assistance is
carried out on the basis of the 1993 Minsk Convention.

The issues of interaction of the Court, Prosecutor, and investigator with the
relevant foreign state agencies and high authorities is regulated in Articles 247-
260 of the Code of Criminal Procedure of Georgia. In particular, in accordance
with Article 247, pursuant to international legal aid agreements, a court,
prosecutor and investigator, with the assistance of the Ministry of Justice or
Prosecutor-General’s Office of Georgia, are entitled:

e to request the performance of separate investigative judicial acts on
the territory of a foreign state;

e to perform the same acts on the territory of Georgia on a commission
from the competent authorities of a foreign state;
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to request extradition of a Georgian citizen for bringing him to
criminal responsibility and the execution of a sentence on the territory
of Georgia; to extradite a foreign citizen for the same purpose;

to request extradition of a Georgian citizen having been convicted in a
foreign state for serving the sentence in Georgia; to extradite a foreign
citizen having been convicted in Georgia for serving the sentence in
his country.

In the absence of a legal aid, agreement with a foreign state, the issue of

rendering such aid may be settled under an agreement specially made for the
purpose between the Minister of Justice of Georgia or the Prosecutor General of
Georgia with the corresponding officials of the given state.

for a detailed analysis of the above-mentioned issues, we present the

relevant norms of the Code of Criminal Procedures.

Article 248. Sending of Commission of Performance of Procedural Act in
Foreign State

Where a procedural act stipulated by this Code ought to be
performed on the territory of a foreign state, an investigator, prosecutor
or court may, under a procedure establishment in Article 251(1), commit
its performance to a competent authority of the state with whom a legal
aid agreement has been concluded.

A commission of performing an investigative act shall be sent with
the assistance of the Prosecutor-General of Georgia, and a commission
of performing a judicial act - with the assistance of the Justice Minister
of Georgia.

If for the performance of an investigative act the present Code
provides for a special court judgment/order, this judgment signed by the
judge and attested by an official seal shall be annexed to the
commission.

A commission shall be made in the language of the state where it is
being sent, unless the international agreement provides otherwise.

In exceptional cases, a commission may be sent through technical
means of communication with the subsequent acknowledgement.
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Article 249. Content of Commission of Performing Procedural Acts in
Foreign State

A commission of performing a procedural act shall be made in
writing and signed by the sender. The commission shall be officially
sealed. The commission shall contain:

e the name and address of the commissioning body;

e the actual circumstances of the case;

e the essence of the commission, in particular the content
of an investigative or judicial act to be performed;

e information about a person in whose respect the
commission is being sent, as well as the data on his
nationality, residence and employment, activity and
relation to the criminal case;

e alist of requested documents and real evidence.

Article  250. Summoning of National of Foreign State for
Participation in Criminal Case

A national of a foreign state may, with his consent, be
summoned for participation in a criminal case as a witness,
victim, expert, civil plaintiff or civil defendant, as well as a
defence counsel or legal representative on the basis of the
accuser’s petition.

The expenses in connection with travel and stay in Georgia of
the persons enumerated in section one of this article (save a
retained advocate) shall be reimbursed from the state budget.

Should a petition for summoning of these persons be dismissed,
the expenses in connection with their summoning shall be
borne by the petitioning party.

A request for summoning from a foreign state of a concrete
person for participation in an investigative act and in trial shall
be forwarded under the procedure prescribed by Article 248(2).
The same request may concurrently be sent to the persons
subject to summoning.

The investigative and judicial acts with the participation of a
national of a foreign state as per section one of this article shall
be performed in accordance with the procedure prescribed by
this Code, unless an international agreement provides
otherwise. Should a foreign national be summoned, he shall not
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be subjected to such coercive measures as compelled
attendance, arrest, detention in custody, committal to a medical
institution, search, as well as to other restrictive measures, the
warning on criminal liability for refusal to testify or for giving
false evidence.

Article 251. Performance of Investigative and Judicial Acts in Respect
of Georgian National on Commission of Foreign State

A court, prosecutor, investigator or body of inquiry shall
perform investigative or judicial acts in respect of Georgian
nationals on the territory of Georgia on commission of a foreign
state in compliance with the procedure prescribed by this Code.

Commissions of performing investigative acts shall be executed
on instructions of the Prosecutor-General of Georgia, while the
performance of judicial actions on a commission of the Justice
Minister of Georgia.

Commissions of a foreign state shall be executed if they contain
the data provided for in an international agreement and
Article 249. If a commission lacks these data or they are
insufficient, additional data shall be called for.

The investigative and judicial acts which are connected with the
coercion of a citizen and restriction of his constitutional rights
and freedoms shall be performed if sanctioned by a foreign
state’s court or other competent authority.

In executing a commission, procedural rules of a foreign state
may be applied if the international agreement so provides.

In the cases provided for in an international agreement, a
representative of the corresponding authority of a foreign state
may attend the execution of a commission.

If the execution of a commission is impossible, the documents
received with the assistance of the Ministry of Justice or the
Prosecutor-General’s Office of Georgia shall be returned to a
foreign state with the indication of the reasons having
obstructed the execution thereof. The commission shall be also
returned when its execution may prejudice the national
interests, sovereignty and security of Georgia.
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Article 252. Sending of Materials on Offence Committed by Foreign
National on Territory of Georgia

If a foreign national having committed an offence on the
territory of Georgia has left Georgia, all the investigative
materials in the initiated case shall be delivered to the
Prosecutor-General of Georgia who shall forward them to a
corresponding authority of a foreign state for further criminal
prosecution, or shall address with a request for extradition of
the accused to the Georgian authorities.

Article 253. Consideration of Requests Concerning Offence
Committed by Georgian National on the Territory of Foreign State

A request of a foreign state for delivery under investigation of
the materials in respect of s Georgian national having
committed on the territory of this state an offence and returned
to Georgia shall be considered by the Prosecutor-General’s
Office of Georgia. As a result, one of the following decisions
shall be made in compliance with an international agreement:
on the transfer of the materials prior to the end of investigation,
on the conduct of investigation and court hearing on the
territory of Georgia, on the extradition of the Georgian national
for purposes of investigation and court hearing to be held on the
territory of the state where the offence was committed.

The evidence obtained in the course of investigation and court
hearing in compliance with the procedure established on the
territory of a foreign state shall have the equal legal force as
other evidence collected in the case.

If a Georgian national while on the territory of a foreign state
has committed an act which, according to the Criminal Code of
Georgia, is an offence, but has not been convicted for this act
by the foreign state’s court, the competent authorities of
Georgia shall be entitled to initiate criminal proceedings against
the person, to carry out investigation and to render a judgment.
At the same time, it is possible to call for materials and
evidence from the state where the offence has been committed
and in whose respect a request for extradition of the prosecuted
person to the Georgian authorities has been made.
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Article 254. Request for Extradition of Georgian National

In the cases and pursuant to the procedure provided for in
international treaties and agreements, the Prosecutor-General’s
Office of Georgia shall apply to the corresponding institution of
a foreign state with a request for extradition of a Georgian
national who has committed an offence on the territory of
Georgia, provided that the national has been charged with a
crime or if a judgment of conviction that has come into a legal
force has been rendered against him.

The regulations as per section one of this article shall only
apply when a person is charged with an act punishable under
the criminal legislation of Georgia by imprisonment for a term
of more than one year or when he has been convicted for such a
crime.

An extradition request shall contain:

e the given name and surname of the accused or convict;

e the content of the actual circumstances of the
committed offence with the indication of sanctions
under the law providing for liability for the offence;

e the instruction on the necessity of the person’s arrest or
detention, his interrogation and search;

e the instruction on the place, time, procedure of the
person’s extradition and the body to whom he ought to
be extradited.

A request shall be appended with a copy of the order for
bringing to liability as accused, the order for arrest, detention
and search of the person, and a copy of the judgment of
conviction in the event of the person’s extradition.

Article 255. Terms of Extradition

A person extradited by a foreign state may not be transferred to
a third state for any offence without the consent of the state
having extradited him.

The procedure as per section one of this article shall not apply
to the cases of crime committed by a person after his
extradition.
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Article 256. Extradition of Foreign National

Pursuant to an international legal aid agreement, a foreign state
may request the extradition of its national being on the territory
of Georgia if he is charged of a crime committed on the
territory of his country, has been convicted for a crime by a
court of his state, or has committed a crime against his country
on the territory of Georgia.

An extradition request shall comply with the requirements
established by an international agreement and ought to be
addressed from the competent authorities.

A request may be delivered by applying technical means of
communication with the subsequent acknowledgement.

If the Prosecutor General of Georgia considers a request as
reasonable and valid, he shall give instructions on its execution,
or shall ask for assistance of the Ministry of Justice of Georgia,
where necessary.

Where extradition of a person is requested by several foreign
states, a decision on his extradition to this or that state shall be
made by the Prosecutor-General of Georgia after consultations
with the Foreign Minister and the Justice Minister of Georgia.

If a foreign national, whose extradition has been requested, is
serving a sentence for another offence committed by him on the
territory of Georgia, his extradition may be postponed until
completion of the sentence or before his release on other legal
grounds. If an alien has been brought to criminal responsibility
for an offence committed by him on the territory of Georgia, his
extradition may be postponed until rendering of a judgment,
completion of the sentence or his release on other legal
grounds.

In the cases prescribed by section 6 of this article, the Supreme
Court of Georgia is entitled, at the request of a corresponding
authority of a foreign state, to render a ruling for extradition of
the national for a definite term. If a court of the foreign state
makes for the person a stricter punishment or equal to the un-
served in Georgia sentence, he shall serve the sentence in his
state and shall not be subject to return to Georgia.
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Article 257. Refusal to Extradite

Extradition is inadmissible if:

e the person has been granted political asylum in
Georgia;

e the act serving as the ground for an extradition request
is not deemed to be an offence in Georgia;

e avalid judgment or a ruling/decision for termination of
the case has already been rendered in respect of the
person in connection with the same offence;

e the period of limitation prescribed by the Criminal
Code of Georgia has expired.

Article 258. Extradition of Stateless Person

Extradition of a stateless person shall be effected under the
procedure established by Article 256.

Article 259. Application of Criminal Procedural Coercive Measures
against Person Subject to Extradition

Arrest, detention, committal to a medical institution for
examination of a person subject to extradition, his search, the
execution of seizure, the execution upon property, and the
application against him of other criminal-procedural coercive
measures shall be possible in the case when a request for his
extradition is appended with a duly certified order/ruling issued
by a competent public body for the performance of such
procedural acts that restrict the constitutional rights and
freedoms of citizens.

The application of the measures indicated in section one of this
article shall be immediately notified to a body having requested
their application.

A foreign national arrested on the basis of a request for his
extradition shall not be kept in custody for more than a month
unless a court order for the extension of the term is issued.

A person subject to extradition has the right to take defence in
court.
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Article 260. Delivery of Real Evidence and Documents

The goods and documents seized from a person subject to
extradition, which may be used in a criminal case as evidence,
shall be delivered to the body having requested his extradition.

The delivery of goods and documents being of material value
unless they belong to a person subject to extradition, shall take
place after the receipt of guarantees for their safe-keeping and
return to the owner. The guarantees shall be secured by the
body requesting the person’s extradition.

Petitions on the provision of legal assistance:

The International Relations Department sent to CIS countries 32 petitions on the
provision of legal assistance; 14 to the Russian Federation, 5 to Ukraine, 4 to the
Republic of Armenia, 3 to the Republic of Azerbaijan, 3 to Byelorussia, and 2 to
Tajikistan and 1 to Turkmenistan.

The International Relations Department sent 23 petitions to other foreign countries on
the provision of legal assistance; 5 to Turkey, 3 to Germany, 2 to Italy, 1 to the UK, 2 to
Greece, 1 to Hungary, 1 to France, 1 to England and 1 to the Netherlands.

The Georgian party received 6 petitions for legal assistance from the CIS and other
countries, which were remitted to regional Prosecutor’s offices according to locality: 4
from the Russian Federation, 1 from Ukraine and 1 from Germany.

Petitions on extradition of the wanted:

The International Relations Department received notification on the arrest of 3 individuals
on the territories of foreign countries, who were wanted by Georgian law-enforcers.
Respective petitions were prepared and forwarded to relevant bodies in Croatia,
Switzerland and the Russian Federation. One individual is now wanted internationally.

Update

This section presents a brief update on events that have taken place since
January 2004 with respect to the issues discussed in the previous sections.

Elections

After the vacuum left by “Revolution of Roses”, it became important to
hold proportional elections of the President and the Parliament Members.
Despite the problems related to election lists and lack of time, presidential and
parliamentary elections were held on 28 March 2004 within the terms set by the
Constitution. Two political forces were the main winners. Parliament began
work as of the second half of April 2004
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Constitutional Changes

On 6 February 2004, Parliament adopted the Constitutional Law on
Amendments to the Constitution. On the basis of this law, the existing model of
the Central Government of the country was changed and the Cabinet of
Ministers was established.

The President of Georgia became the head of the state and the executive
power of the Georgian Government is to be performed by the newly created
post of Prime-minister.

The Government of Georgia consists of the Prime-Minister, State Minister
and the Ministers.

On the basis of the constitutional changes the Prosecutor’s Office was
taken out of the judicial authority.

The creation of the institution of a jury in the judicial system was fixed by
the Constitution.

Reorganization of the Executive Power

In accordance with the Constitution, on 11 February 2004 Parliament
adopted the Law on the Rules of the Structure, Authority and Performance of
the Georgian Government. On the basis of this law, the ineffective institutions
of the executive government were fully reorganized. of the three governmental
institutions in the old model (ministry, state department, lower organization),
only two were retained (ministry, lower organization). In accordance with the
law, 18 state departments were merged with ministries. The number of
ministries was also reduced.

The above changes optimized the number of the governmental institutions,
improved the governing mechanism, and enabled the co-ordination and control
of the executive power. The process of replacing the old executive government
institutions with new ones is continuing.

Illegal and Unjustified Property
On 13 February 2004, Parliament adopted the Law on Amending the

Georgian Organic Law on the Prosecutor’s Office and the Law on Amending
the Administrative Procedural Code of Georgia.
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The above laws determine the authority of the Prosecutor to bring a suit for
handing over illegal and unjustified property to the government in accordance
with the rules and limits set by legislation.

In accordance with the Procedural Code of Georgia, if on the basis of the
suit, it is proved that an official authority (his/her family member or a close
relative) possesses illegal (obtained as a result of illegal activities) or unjustified
(property for which the official authority does not have documents verifying
legality of obtaining it) property, such property will be handed over to its lawful
owner, and if the lawful owner cannot be ascertained, than to the government.

According to the Law, the Prosecutor is obliged to require from the official
authority, his/her family member, close relative or person involved to sequester
the property, if the data of possible selling of the property is available.

Obligation of Justification of the Property Owned by the Official Authorities
and Reorganization of the Informational Bureau for Financial Performance
of the Official Authorities

On 13 February 2004 the Parliament of Georgia adopted the Georgian Law
on Amending the Georgian Law on Conflict of Interests and Corruption in the
Public Service.

According to the amendments made to the law, a person cannot be
nominated to a position before he/she submits the property declaration to the
Bureau of Information on Property and Financial Condition of Official
Authorities.

The fact that an official authority is obliged to justify the origin of the
property shown in the declaration by submitting such a document or writing an
explanatory note is a significant innovation.

On the basis of the Law, the Bureau of Information on Property and
Financial Condition of Official Authorities has been reorganized and
subordinated to the Ministry of Justice.

Amendments to the Criminal Procedural Legislation

On 13 February 2004, Parliament adopted the Law on Amending the
Georgian Criminal Procedural Code.

On the basis of the amendments a new institution, which is a procedural
agreement for admitting guilt, was included in the Criminal Procedural Code of
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Georgia. If the prosecutor and the attorney of the defendant agree that the
defendant gives his/her consent to cooperate with the prosecution, admits to
committing the crime and provides the investigation body with true information
on heinous crime or a crime committed by an official authority, the prosecutor
is entitled to cancel the conviction and instead mediate with the court for a
sentence without consideration of the case by the court.

On the basis of the amendment made to the law, the circumstances creating
obstacles for conducting a criminal investigation against an official authority
have been extirpated, namely, hiding of the official authority will no longer
impede the process of investigation.

According to the Criminal Procedural Code, the Prosecutor represents the
suit in court on behalf of the Government if the Government suffered
consequences of the crime.

In parallel to procedural confiscation, withdrawal of the property obtained
through criminal activities has been included in the Criminal Procedural Code.
The court must resolve the issue of withdrawal of the property obtained through
criminal activities by means of conviction.

The existing Criminal Procedural Code did not regulate the issue of
recognizing as evidence a video or audio tape made by a private person in
secret. By amendments to the law, this issue was included in the law.

According to the amendments made to the Criminal Code an accused can
be exempted from criminal responsibility if as a result of his/her cooperation
with the investigation body identify the official authority and/or a person who
committed the heinous crime established, and if essential conditions for the
investigation were created through his/her direct support.

Financial Police

On 24 February 2004, Parliament adopted the Georgian Law on Financial
Police, according to which the Financial Police has been created with a status of
a lower organization, subordinated to the Ministry of Finance.

On the basis of the above law and the amendments made to the Criminal
Procedural Code, the function of revealing, holding an inquiry and preliminary
investigation of the crime committed in the economic field was transferred to
the Financial Police. Consolidating the functions of revealing and investigation
of economic crimes, including tax violations and smuggling, into a single body
(previously this function was distributed among the Ministry of Interior,
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Ministry of State Security, and the Customs and Tax Department) will make it
possible to distinguish one responsible institution, improve coordination of
fighting against the above crimes and make it more targeted.

Changes Applied in the Field Taxes and Budget

On 24 February 2004, Parliament amended the Tax and Customs Code of
Georgia. On the basis of these amendments the mechanism of excessive tax
payment was determined at the legislative level, which had been a problem for a
long period of time and represented a source for corruption.

On the basis of Resolution N°3 of the Government, dated 13 March 2004,
on Repayment, Recording and Reporting of Income of the State Budget,
Budgets of Abkhazian and Adjarian Autonomous Republics and Other
Territorial Entities of Georgia and Recording and Reporting of Settlements and
Excessive Payments, a unified report of the budget revenue was introduced on
5 April 2004, and which has improved the recording of budget revenue and
expenses.

On the basis of the Law on Amending the Georgian Law on the Budgetary
Systems of Georgia, adopted on 24 February 2004, the procedures of
preparation, consideration and adoption of the state budget have been defined in
innovative fashion.

By means of appropriate changes in the legislation and on the basis of
resolution N°12 of the Government of Georgia, dated 3 April 2004, some
activities related to the functions of administrating transportation funds taxes
and the transfer of the functions to the tax payment organizations of the
Ministry of Finance, the Tax payment department of the Ministry of Finance is
responsible for administration of transportation funds taxes. The artificially
divided tax payment function does not exist as of yet and the amount of the
controlling organizations has been reduced.

Changes, Related to Suppression of Legalization of Illegal Income
Generation

On 17 February 2004, Parliament ratified the Strasburg Convention of
8 November 1990 on Money Laundering, Investigation, Withdrawal and
Confiscation of the Income Generated as a Result of Criminal Activities.

On 25 February 2004, Parliament adopted the Law on Amending the

Georgian Law on Tools for Suppression of Legalization of Illegal Income
Generation.
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The above amendment will allow the Financial Monitoring Service to be
more effective in addressing illegal income generation.

Steps Made for Providing Adequate Remuneration for Civil Servants

On 14 January 2004, Parliament adopted the Law on Development and
Reform Fund.

According to this law, the Development and Reform Fund represents a
public legal entity established by the President of Georgia. One of its purposes
is to provide adequate remuneration to civil servants.

Since February 2004, a certain amount is transferred monthly to the
personal accounts of the categories of civil servants, approved by the Board of
Trustees. This gives a public servant an opportunity to receive minimum
remuneration that in turn makes it possible to live without corruption.

The UNDP, the Georgian Government and the Development and Reform
Fund signed the Public Service Reform Project, according to which the
Government of Georgia has the obligation to provide the resources of the
foreign donors and the Development and Reform Fund, administered by UNDP
and budget funds.

Overcoming Syndrome of Impunity and Activities of the Law Enforcement
Agencies

One of the most important problems in Georgia connected with corruption
was the so called “syndrome of impunity”. Law enforcement bodies either did
not or could not reveal any illegal activity nor complete such investigations. As
a result, people lost trust in law enforcement agencies. In addition, high ranking
officials had a strongly grounded belief that they would not be punished,
notwithstanding their illegal activity. The situation changed considerably in the
first six months of 2004.

Since the changes in the personnel of the Ministry of Internal Affairs and
prosecutors general office, more than 20 high-ranking officials and others close
to power (among them the former Energy Minister, Head of the Georgian
railway, ex-chairman of the chamber of control, high officials of the ministries
of security and internal affairs, chairman of the customs department who was
appointed to the position after the November events, former chairman and other
high officials of the tax department, former presidents’ son-in-law, and a
member of the new parliament) were brought before the court for official
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malfeasance and economic crime. As they had been enjoying the support of
officials for many years, they were not punished by law.

It is worth noting that investigation of the majority of these cases was
almost completed a long time ago, but never completely for political reasons or
because the accused were involved in corrupt deals with, in general, the
prosecutors’ officers. Investigation of the cases of the above persons is in
process. The majority of these people have paid corresponding amounts of
money to reimburse the damage suffered by the Government. The amount
recovered to date by the state budget is approximately GEL 45 million.

Events Which Took Place in the Autonomous Republic of Adjaria

As a result of illegal actions by the local government in Adjaria, central
governance could not be realized on this territory for many years. Local
government and one group had usurped the power and authority of the central
government. The taxes collected on the territory of Adjaria were not transferred
to the central budget; the central government was not able to control the custom,
port, law-enforcement entities, etc. The leader of the local government created
an illegal armed forces, declared himself its commander-in-chief, introduced a
state of emergency and, lastly, dynamited bridges connecting Adjaria to other
parts of Georgia.

Peaceful mass demonstrations were held against these illegal activities.
With the joint efforts of the local population of Adjaria and the central
government, the leader of the Autonomous Republic of Adjaria left the territory
on 6 May 2004.

for the purposes of conducting new local government elections and
preparing a relevant legislative base, an interim council was created for the
purpose of the creation of government organs during a transitional period. New
ministers and councillors were appointed.

for many years the non-democratic governance in Adjaria had a very
negative impact on the region’s development. Corrupt local government was
widely based on the principle of nepotism, thereby creating an immoral system.
to eliminate this system, a number of institutional and legislative changes need
to be implemented.

Reconsideration of the System of Immunities

One of the most important issues related to the fight against corruption is
redefining the system of immunities. During the assessments carried out before
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2003, Georgian and foreign experts agreed that it was necessary to reduce the
number of authorities enjoying immunity, the extent of such immunity, and to
specify the rules and conditions to cancel such immunity.

As of January 2004, the first steps to resolve the above had been made.
Namely, in January 2004, legislative acts adopted by Parliament reduced the
number of individuals enjoying immunities and accordingly, the authorities,
such as the Chairman of the Chamber of Control of Georgia, officers of the
Prosecutor General’s Office and other law-enforcement bodies, are no longer
given immunity.

In April 2004, the new parliament adopted amendments for the purpose of
reducing the extent of immunities. Namely, according to the amendments made
to the Constitution, immunities no longer apply in cases of a criminal suit and is
limited only by restriction of such procedural acts, as detention, arrest and
search (of apartment, car, office or private).

Parliament has also adopted the resolution that makes the Ministry of
Justice responsible for the preparation of further changes in the legislation
regarding immunities.

Elaboration of New Anti-Corruption Strategy

In January 2004, analysis of the functions and performance of the existing
anti-corruption structures and recommendations made by international
organizations in relation to these issues was undertaken. Over the past several
years numerous documents have been issued by Georgian and foreign experts to
carry out and coordinate anti-corruption activities. An anti-corruption project
was elaborated. However, none of these documents were implemented as there
was no political will to undertake the recommended measures. Today, the
Government is ready to take effective measures directed towards the
punishment of corruption as well as its prevention. The issue of establishing a
unified anti-corruption policy and anti-corruption strategy is on the agenda.

The National Security Council of Georgia was entrusted with the task of
preparing the above document. A special, newly created department in the
Council and the group of experts specially brought together for this purpose
have analyzed all the correspondent documents and have drafted a new anti-
corruption strategy. This draft will be submitted for approval to the Government
of Georgia. If the Government of Georgia approves the draft, it will be then
approved by the decree of the President of Georgia.
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Non-governmental Organizations and representatives of society will be
involved in the elaboration of this document, which will presumably
considerably increase trust to the on-going process. Once again, the
Government’s commitment to fighting corruption has been made evident.

Reorganization of Anti-Corruption Structures

In January 2004, the functions of the existing anti-corruption structures and
related recommendations prepared by international organizations were
analyzed. for the purpose of coordination of anti-corruption measures the
Georgian Anti-corruption Policy Coordination Council and Anti-corruption
Bureau were created. It became clear that the legislation did not define precisely
the functions of these structures and their place in the system of the
governmental bodies. Consequently, a decision was made to reorganize the
above structures.

The main purpose of this reorganization was to better distinguish between
the functions for preventing corruption and investigation of delinquencies
linked to corruption. As such, the Prosecutor General’s Office became
responsible for investigation and the function of prevention of corruption was
transferred to the National Security Council. By transferring the function of
investigation of corruption delinquencies to the prosecuting bodies, a maximum
degree of investigative independence was achieved. If this function is
transferred to any other structure or if a new independent investigation body is
created, procedural supervision of the investigation would be carried out by the
prosecutor. Within the Prosecutor General’s Office, a special sub-division was
created to investigate facts of corruption.

As far as handing over of the function of prevention and anti-corruption
policy coordination to the National Security Council is concerned, this has
increased the legitimacy of the unit holding this function and it has simplified
the co-ordination of anti-corruption policy, because the Council is operating
directly under the President of Georgia.

Presently, the process of refining the activities of the reorganized structures
is continuing for the purpose of achieving a unified, well-established
mechanism. Such a mechanism will considerably simplify the effective use of
the resources to fight corruption.
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Annex 1

ALTERNATIVE CORRUPTION STATUS REPORT PREPARED BY
ANTI-CORRUPTION NGO COALITION

Transparency International Georgia
ABA/CEELI, Georgia Office
Save the Children, Georgia Office
ALPE — Association of Legal and Public Education
Georgia Business Confederation
“Article 42” — Human Rights Protection
IRIS/Georgia

Recent Developments and Analysis of the Situation

The presidency of Eduard Shevardnadze (1992-2003) witnessed an increase in
political and economic corruption, which led to disrespect for the rule of law. As a
consequence, Georgia’s emerging transition to democracy was beginning to fail.
Shevardnadze was forced to resign on 23 November 2003 as a result of growing popular
protests following the massive falsification of the results of the elections that had taken
place that same month. Nino Burjanadze, then Parliamentary Chair and one of the
opposition leaders, assumed the role of acting president, as prescribed by the Georgian
constitution. Within four months of this peaceful transfer of power, a new Georgian
government was formed and executive and legislative branches were elected in January
and March, respectively.

At present, any assessment of Georgia’s anti-corruption efforts cannot be all-
inclusive. The brief period that has elapsed since the recent elections should
nevertheless be taken into account when estimating the success and failure of the new
government as some trends can be identified even at this early stage of the new
program.

The parties that enjoyed popular support following the revolution, and which are
in the government today, are those that are among the most supportive of rapid reforms,
some of which have already been initiated. The new Parliament has passed several laws
and regulations that are expected to reduce corruption by strengthening the mechanisms
to deter as well as to detect corruption. These include: changes and amendments passed
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to the Law on Procuracy and Administrative Procedural Code, which provides the legal
basis for the confiscation of illegal and illegally obtained property of civil servants
through procuracy and the court system; changes and amendments to the Law on
Conflict of Interests in the Civil Service, aimed at inspecting the integrity of state
appointees before their appointment; changes to the Criminal Procedural Code
providing remedies for co-operating with the investigation of serious crimes; the Law
on Financial Police promoting the effective fight against financial corruption; the Law
on Prevention of Money Laundering; the Law on Development and Reform Fund
focusing on securing appropriate payments of key civil servant salaries in order to
decrease the incidence of bribe-taking.

Along with legislative changes, decisive action has been taken to identify and
prosecute corrupt officials. Since January 2004 more than 30 State officials and
businessmen have been detained, arrested or are wanted on charges of corruption. In
their public statements and addresses, high state officials repeatedly stress the
government’s commitment to eradicate widespread corruption and foster responsiveness
to public needs.

It is evident that the new government’s anti-corruption efforts are significant, but
it is also evident that they have not been without violations. In its endeavour to restore
control over its administrative functions, the authorities have bypassed some of the
requirements of Georgian legislation and have tended to justify certain behaviour on the
basis of the current situation.

National Anti-Corruption Plan (Strategy) Against Corruption

Corruption in Georgia has been analysed at the national level and as a part of
international research:

e “Surveys on corruption” conducted by GORBI in 2002-2003,
www.gorbi.com

e Global Corruption Barometer (Transparency International and Gallup
International Institution) 2003, which gives the list of corrupted spheres in
Georgia as well as its influence on the daily lives of its citizens:
WWwWw.transparency.ge, Www.transparency.org .

e  The 2003 results showed that Georgia ranked fifth among the 47 countries,
behind South Africa, Dominican Republic, Cameroon, and India in the
perception that corruption would “increase a lot” over the next three years.
Georgians also believe corruption significantly affects political life (75.3%)
as well as the culture and values of society (67.2%). On the other hand, they
believe that corruption affects personal and family life less so (37.1%) and
similarly with the business environment (31.8%). If given magic powers to
eliminate corruption from any institution, Georgians would choose to reform
medical services (19.7%), the courts (18.1%), and the police (13.4%).
Georgia’s responses closely resemble the overall international findings, with
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the exception that “political parties” were identified as the lead institution in
need of reform.

e  Corruption Perception Index 2002, 2003 (TI). In 2003, Georgia dropped to
124" place, as compared to the 2002 CPI where it ranked 85", This is a more
or less comparable rank to Cameroon, Azerbaijan, and Angola; among post-
Soviet and East European countries, Georgia, along with Tajikistan, is at the
bottom of the list.

e TraCCC. Reports on Corruption in High Education System; Reports on
Money Laundering 2003, www.antimoneylaundering.ge

Public Awareness Campaigns

Several significant public awareness campaigns have been conducted by NGOs in
Georgia during the last two years. These include those noted below.

The Institutional Reform and Informal Sector (IRIS)

The USAID Georgia Country Strategy has recently been modified and is now
directed towards supporting the state in its fight against corruption. Accordingly, the
plans of IRIS have been modified. Along with keeping its general projects, the activities
of IRIS and its grantees will be expanded to include economic and social rights in the
scope of work for 2004. This year, IRIS is also carrying out a wide range of activities
together with and for the media, NGOs, citizens and government institutions in order to
increase the level of transparency of government activities.

Georgian Young Lawyers’ Association (GYLA)

GYLA will carry out roundtables and town-hall meetings in the regions. One of
the topics for discussion will be public participation in the local budgeting process as a
way of eliminating local corruption. These meetings will target selected audiences. The
first public awareness bus tour will be organized as a new effort to combat corruption. It
will start in Tbilisi and cover all of Georgia. The organizers will distribute publications,
present documentaries and hold discussions on human rights and freedoms,
emphasizing the issues of human rights versus government. GYLA will organize
workshops for the heads of administrative agencies on the FOI issues. The publications
printed by GYLA will also focus on anti corruption related issues.

As the result of the collaboration with the government, Internews Georgia will
film five different public service announcements related to the anti corruption issues.
Internews will also produce eight rules of law and anti corruption-related TV programs
and broadcast them on one of the national TV channels.

The main topics of the Liberty Institute’s Newsletter will focus on corruption

issues. The Liberty Institute will also prepare and disseminate a Citizen’s Charter,
which will serve as a guide designed to raise public awareness on the definition of
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corruption and the damages caused by corruption. Further, public debates program and
round-tables will be organized in the regions to discuss important anti-corruption and
regional issues, as well as promote civil rights.

The overall anti-corruption program will be backed by free legal aid clinics
(NGOs: GYLA, Article 42 of the Constitution) where people can receive legal advices
on various issues and, in some cases, court representation will be provided in order to
ensure that anti-corruption initiatives are safeguarded.

United Nations Association of Georgia (UNAG) will cover freedom of
information (FOI) issues through seminars, booklets, newspapers articles, desk
calendars, posters and cartoons. The main tasks of UNAG will include working in the
regions with local and state and intercity institutions in order to facilitate the
implementation of FOI legislation in the regions.

Through workshops and trainings, the Young Economists’ Association (YEA) has
facilitated the conformity of the licensing permit agency procedures to the new laws and
the requirements of the General Administrative Code. YEA has printed several guides
for entrepreneurs, as well as new laws and rules to promote full awareness and reduce
opportunities for corrupt practices. A variety of materials and the results of much
research have been shared with society.

Lastly, the current information system within the Georgian government is
uncoordinated, ineffective and prone to corruption. IRIS will assist the Ministry of
Justice to reorganize its Central Chancellery and create modern Citizens Reception Hall,
which will incorporate the FOI office. IRIS will continue to implement a series of
training sessions for public servants of the Ministry of Justice.

Civic Participation Advocacy Campaigns, implemented by eight NGO coalitions
under the Save the Children’s Citizens Advocate! program. These campaigns address
issues such as social benefit targeting and local budget monitoring that touch on issues
of corruption.

Liberty Institute - “Rule of Law” (USAID), together with IRIS, GYLA, and
Internews Georgia are to develop a regional network for human rights education
activities.

TRACCC tripad reports on corruption in transnational crime

In September 2003, an anticorruption coalition was formed with 15 NGOs.
Constitutional Amendments

The Parliament elected in 1999 convened several times before the new elections of

28 March took place to approve legislative changes initiated by the President’s office
and the Executive Government.
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On 6 February, Parliament passed the President’s constitutional amendments that
increased the power of the president over the Parliament, allowing the president to
dissolve Parliament in a number of situations. In addition to the effect of the
amendments on the relations between the executive and legislative branches, they also
affected the independence of the judiciary by authorizing the president to appoint and
discharge judges. As well, the president was authorized to practice the right of the
Constitutional Court and annul decisions of executive government and its officials in
case of their inconsistency with the constitution without involving the Court. The right
to appoint prosecutors was also granted to the President, and for which he does not
require Parliament’s confirmation. There are other drawbacks in the new amendments,
but in general, the system established under these amendments created an imbalance
between different branches of the government and increased dependence on the good
will of the executive.

The amendments were passed despite deep concern by civil society members and
the international community at the brazen consolidation of executive power at the
expense of then a powerless parliament. The speed with which the president seemed to
have pushed these amendments through without the mandatory one-month public
consideration period for constitutional amendments was also surprising.

Forming of New Executive Government

On 11 February 2004, Parliament adopted the Law on Structure and Authority of
Government in accordance with the amendments to the constitution. Prime Minister
Zurab Zhvania finalized the composition of the new Cabinet of Ministers, in which most
of the new candidates were young and many had worked previously for NGOS. A
significant range of other government officials, including local officials and ministry
staff, were also shuffled in light of political developments.

Many of the new ministers started their work by changing Ministry personnel. In
various cases, the ministers did not fire their employees but requested they write letters
of resignation. Firing civil servants would have required providing specific grounds,
thus complicating the process of change within the ministry. Very few state employees
contradicted the will of their new administrators and although not required by the law,
wrote resignation letters. Failure to protect the rights of civil servants was observed not
only in firing the state personnel, but also in appointing their replacements. In a few
cases vacancy announcements were placed to attract the widest potential field possible.
In general, however, the competitive measures were bypassed and new people were
appointed without clear selection criteria.

In order to promote open competition the vacancies should be widely publicized as

required by Georgian legislation and the means provided to unsuccessful and qualified
applicants who may consider that proper procedures have not been followed.
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Imprisonment

The most aggressive and visible of the government’s anti-corruption actions has
been the arrest of a stream of powerful people accused of corruption. In six months
following the November revolution, more than 30 individuals were detained, arrested or
wanted on corruption charges. These included former ministers, deputy ministers,
regional governors, law enforcement system representatives, other state officials, and
businessmen. Several of these arrests have been shown on television, sometimes with
waving of guns and men in masks destroying the doors.

Most of detainees have been charged with evading money in taxes or with stealing
it from the State by other means. Although the vast majority of these individuals are
legitimate objects of suspicion, no court hearings have been held to date and thus their
guilt has not been proven. Nevertheless, high-ranking governmental officials do not
seem to be refraining from commenting on the substance of criminal case, making it
clear that the executive is not going to infringe on the independence of the judiciary.

Another major problem with the arrests is that some of the detainees have been
released in exchange for payments made to the state, even though there is no legal
mechanism that provides a basis for such an act. The changes that have been passed to
the Law on Procuracy and Administrative Procedural Code allows confiscation of
illegal property only after it is confirmed by a court decision that the property was
illegally obtained. for many detainees circumstantial evidence may be available, but
actual evidence of corrupt acts have not been confirmed. Nevertheless, the money
obtained by the State from releasing detainees in exchange for bail has exceeded,
according to the procuracy, USD 45 million. According to the statements of state
officials, this money has been returned to the state budget of Georgia: however, as
mentioned earlier, guilt has not been proven and it is possible that this money will need
to be returned.

In conclusion, it can be said that considering the transition that the new
government faces, it is vital that the new government has the support structure of public
input and expertise that it needs to meet high expectations. In case of uncoordinated
reforms which do not meet public approval, there will be little public commitment to
see that reform implemented.

Promotion of Accountability and Transparency
Ethics in the Public Service

The issues of ethics and disciplinary liability are reviewed neither scientifically
nor practically.

Despite the fact that the civil service is regulated by various laws and by-laws, the

processes of creation and development of strategic plan for the Georgian Civil Service
management and its consequent global change of Soviet malpractices in it are very

FIGHTING CORRUPTION IN TRANSITION ECONOMIES: GEORGIA - ISBN 92-64-01077-7 © OECD 2005



slow. Recruitment into the civil service is regulated more or less by legal provisions but
in reality it is rather formal than merit-based in character. An individual can be recruited
in the civil service and promoted depending upon his/her economic conditions, or
traditions of cronyism and nepotism. Despite the fact that wages in the public service is
below the minimum living expenses, the number of persons ready to get in civil service
is suspiciously high.

In 1994, the Georgian Government and the National Academy of Public
Administration of the United States established in Tbilisi the Georgian Institute of
Public Administration. The basic mission of this institute is to train professional civil
servants. In fact, just 11% of the institute graduates are employed in the civil service.
This partly due to resistance from administrative agencies to recruit civil servants
trained according to highly-developed public administration standards who will not be
involved in corrupt practices. As a result, in most cases the institute graduates are placed
on reserve with little hope for employment in the civil service.

The adoption of the Ethics Codes although of a very formal nature, no person has
ever been prosecuted even on a disciplinary basis. Without provisional mechanisms, the
Ethics Codes will remain simply a piece of paper. As a rule, a person giving ethical
recommendations is a typical representative of a corrupted public official. The judicial
branch of Georgia has the best disciplinary system, but the number of decisions
rendered on disciplinary and ethical cases is very low (and gradually becoming lower)
giving the impression that every part of the system is corrupt. The representatives of the
court view the problem in connection with the difficulties for qualification of
disciplinary and ethical offences that is exaggerated.

The Law on Civil Service (1997) refers to the English, Austrian, German, Danish,
and Italian models that differentiate public employees as much as possible. As a result,
their legal status is regulated by different laws and regulations. In other words, some
public employees are subject to public law, while others are subject to private law.
Disciplinary matters are regulated by by-laws, leading to a greater differentiated
disciplinary liability system.

By-laws are characterized by the lack of material and procedural rules and
regulations. As a result, a person dealing with disciplinary cases can broadly interpret
existing norms and use discretionary powers freely in the decision-making process.

Up to 2002 courts reviewed disputes in the civil service as a mere form of labour
dispute and relied on the Civil Law Procedure Code even though the Administrative
Procedure Code came into force in 2000. The Administrative Procedure Code allows
judges to review disputes on an in-depth basis by exercising their full inquisitorial
power granted by law and consequently rendering a fairer and more objective decision
on the case.

The basic problem of the disciplinary law is that disciplinary offences are not

clearly defined. Disciplinary offences may be transformed into administrative or
criminal offences, although we could obtain no information on specific cases to prove
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this. The disciplinary law process is not modelled on criminal law process. In the
disciplinary process there is no definition of concept of evidence and their types,
institutional mechanisms for defence of the accused official, aggravating and mitigating
circumstances of liability, requisites for disciplinary decision, appellation terms of the
mentioned decision and other significant issues.

Research conducted by the members of Tbilisi State University Administrative
Law Faculty in 2002-2003 revealed the low rate of awareness of public officials in the
sphere of their disciplinary liability.

Subjects of the crimes envisaged by the Criminal Code’s Articles 375 and 376 are
not special subjects, e.g. they are not precisely defined. These subjects might be either
civil service public officials or ordinary persons. From this viewpoint, there are no
statistics concerning cases of corruption-related crimes. Other cases of liability for
crime cover-up and non-reporting of crime are not defined in any legal document. The
obligation to report mentioned above is not included in any agency’s internal
regulations.

The Georgian legal system does not provide for the act of whistle blowing and
therefore there is an absence of mechanisms for ensuring rights and duties of
whistleblowers. However, the Law on Civil Service (1997) defines the duty of a public
official to inform the supervisor about his suspicions concerning the legality of an
administrative directive. In the case of producing the same directive in written form, it
must be executed excepting the cases when it is directed against the spouse, parent,
brother, sister or other closely related persons, is harmful for an official’s health, needs
more qualification or other professional skills. In other cases, public employee can be
held liable for any disobedience. There have been no attempts of institutional whistle
blowing to date.

Public Service Bureau Reformation and Merit-Based Appointment Promotion

13. Introduction of a system of merit-based appointment and promotion in the civil
service is needed.

15. Strengthen the Public Service Bureau to improve the observance of legal
requirements in the civil service at large. Provided that the Public Service Bureau
is strongly committed to upholding professional and legal standards in the civil
service, it should be vested with powers to enforce legislation, in particular with the
help of disciplinary actions.

(Recommendations for Georgia)
One of the priorities of the new government of Georgia was the merit-based

appointment of civil servants, increasing salaries and improving the working conditions
of public servants, thereby raising the prestige of serving the state.
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Several serious attempts have been made to accomplish this goal. One of the most
interesting is the program of a Civil Service Career Center by the Georgian Institute of
Public Affairs, School of Public Administration. The project aims to improve the quality
and efficiency of the civil service through the creation of a job-seekers database, a
scheme of professional development, tool for better utilization of staff skill and
capabilities.

The HRIC project and the Civil Service Bureau reform program draft was
developed and prepared by the Georgian Institute of Public Affairs in December 2003.
Presentation has been held at the highest level at the State Chancellery, with the current
Premier Minster Zurab Zhvania and other officials participating in the event. The
initiative also had external funds obtained through the World Bank and other
international donors.

The project itself consists of two major parts: the concept of Public Service
Bureau reform and the Human Resources (HR) Information Center.

The HR Information Center contains: HR resource database, experts database,
potential employers database with jobs requirements, current vacancies database, testing
and interviewing tools, etc. The special software should process all of the information
and automatically produce a shortlist of candidates for specific vacancies, relevant tests
and question packages, independent expert names for interview sessions, and other
necessary information.

The new Civil Service Bureau is composed of a Council of Trustees, a Resource
Center and four major departments: HR management department, an HR development
department, an Organizational Development Service and a Certification/Attestation
Service. The functions and responsibilities of each bureau are specified in the project.

In December 2003-January 2004 preparatory work was implemented by the
initiative group of the GIPA. A civil service application form has been created and
distributed via internet, mailing lists and newspapers; more than 9 000 applications have
since been entered into the database. The next step may be the official adoption of the
initiative and fundraising, followed by the start of the activity, but the government must
lead the process.

Unfortunately, in spite of several political announcements of a completely new
attitude towards hiring and promoting careers in the civil service, this initiative has not
been used by the government. The Civil Service Bureau has been cancelled and part of
their duties transferred to the Ministry of Justice.

Since December 2004 the “old rules’ continue to apply in the appointments of the
new government — there are no open competitions announced for any of vacant
positions. The difference between the old and new approaches is that almost all of the
new appointees are young, mostly western-educated and have a “clean” biography in
terms of corruption. Therefore, we can state that although the government’s highest
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priority remains the fight against corruption; their practices are not always the most
appropriate.

Code of Ethics

As indicated in the Anti-Corruption Bureau’s report, a Code of Ethics for judges
was adopted at the Conference of Judges in June 2001. This Code does not have the
force of law and is guidance for judges. Even though it does not have the force of law,
the judges refused to adopt a code that would have required them to report the wrong-
doing of other judges. As a result, they voted in a much weaker Code than was initially
proposed.

ABA/CEELI, together with the Judicial Training Centre and the Judges of Georgia
Association, has provided training in the Code of Ethics, on a voluntary basis, for
approximately 280 of the 308 judges who were in judicial positions as of July 2003.
This training consists of a day-long inquiry into various hypothetical situations based on
actual ethics situations confronted by judges. It is led by judges who have been trained
as instructors and who helped to develop the training program.

While the Judicial Code of Ethics does not have the force of law, the Disciplinary
Code for judges, adopted by Parliament, does have the force of law. Although this
Disciplinary Code provides several disciplinary tools, it is interpreted that judges who
engage in criminal acts, such as receiving bribes, cannot be disciplined by the
Disciplinary Committee, but must be referred to the Procurator for prosecution. Only
the Chairman of the Supreme Court can approve such a referral, and he would not do so
without evidence. Since the Disciplinary Committee has no real investigatory powers,
other than to ask for testimony from the complainant and the judge, evidence of such
activities is unlikely to be found. Furthermore, the Procurator rarely prosecutes anyone
for crimes of corruption, even if referrals are made.

The primary provision in the Disciplinary Code which is used by the Disciplinary
Committee is one that provides for disciplining judges for “wrong decisions.” In the
wrong hands, this could be used as a tool to suppress decisions which the Committee
members did not approve of, as the question of what is a “wrong decision” could be
subjective. At the present time, the Disciplinary Committee appears to be composed of
reform-minded, ethical judges and representatives of NGO’s, and the process does not
yet seem to have been abused. Nonetheless, judges have complained of being called up
for discipline for a “wrong decision” because their interpretation of a law is different
from the interpretation of a person on the Disciplinary Committee. This was considered
especially egregious when the authority to discipline was vested in the staff members of
the Council of Justice (COJ) who were not judges and did not have their legal
qualifications. This provision has expired, but not before it was seriously abused. for
example, one judge reported that a staff member of the COJ walked into her courtroom
in the middle of a trial and announced that she was wanted for questioning for a
disciplinary violation for making wrong decisions. Judges who defend this provision of
the Disciplinary Code explain that it is the only way to discipline a corrupt judge, given
that they have no investigatory powers. All they can do is to begin to observe a judge
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about whom rumours of corruption are circulating. Then, upon examining the judge’s
decisions, a repeated pattern of illogical and incomprehensible decisions appears which
leads them to conclude that there is probable cause to believe the judge is acting out of
financial interest or undue influence. An example was a decision in which the judge set
forth clear and convincing evidence and reasoning why the plaintiff should prevail, and
concluded that the decision was awarded to the defendant. When this pattern of
decisions persists, the judge can be removed for repeated “wrong decisions.”

The Disciplinary Process is non-transparent and conducted in secret. Only if a
decision is made to remove a judge does the disciplinary action become public.

Lawyers

There is no Code of Ethics binding on all lawyers. Indeed, until the recent
implementation of the Law on Advocates which was passed in June 2001, and which
did not become effective until this year, there was no real certification of who is and
who is not a lawyer. A significant number of lawyers refused to learn Georgian law, and
continued to argue Soviet law in the courts, although Soviet law has not been in effect
for more than 12 years. Others have purchased diplomas since independence from the
more than 200 institutions that have been issued licenses to give law degrees, many of
which have no faculty and offer no courses. Since the general rule is that any kind of
license in Georgia can be obtained with the proper amount of a bribe, it is presumed that
most of these institutions purchased their licenses through corrupt practices. Some
lawyers have received education from institutions which were reputable before
independence, but the quality of legal education is greatly diluted by the fact that the
majority of all students now have to pay significant bribes in order to enter any
institution which gives legal training, as well as pay for grades and to graduate. Thus
most lawyers must begin their careers by participating in corrupt practices because they
do not have any alternative choice. It is difficult to expect lawyers who were not able to
become lawyers except through corruption to then uphold ethical practices as
practitioners.

The Law on Advocates provides for the formation of a Bar Association by
1 January 2005, by those who pass the Bar Examination between November 2003, when
the first examination was administered, and 1 January 2005. Lawyers who do not pass
the examination will be permitted to continue to practice until June 2006.

Although the Law on Advocates requires the adoption of a Code of Ethics and
disciplinary system by the new bar association to be formed, lawyers have already
begun to argue stringently to reduce the possibility of any form of discipline by insisting
on adopting an ineffective code. Members of the Collegium of Advocates, a hold-over
from the Soviet period, and which still constitutes the majority of all lawyers,
vehemently argued, in a public hearing in Parliament — accompanied by loud cheers
and applause — that it ought not to be possible to discipline a lawyer for criminal
activity if he could hide that fact for six months. They were disturbed because the
provision set forth in the Law on Advocates provides that he cannot be disciplined if his
criminal act is not discovered within three years. Apparently they felt that that is much
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too long a period for them to succeed in hiding their criminal activity. Thus there
continues to be a mentality that lawyers must have a right to commit crimes and engage
in unethical behaviour. Unfortunately, it seems many of lawyers developed a pattern of
such behaviour during the Soviet period.

NGOs

Under the Save the Children/USAID-funded Citizens Advocate! Program the
Georgian NGO Civic Development Center “Alternative” is facilitating the formulation
of an NGO Code of Ethics. Often accused in the press of “grant-eating”, NGOs
acknowledge the need for self-regulation and transparency on their use of funds in order
to regain the trust of the public. The Code is being developed by a Working Group of
leading NGO activists, and will be ready for adoption by NGOs in the spring of 2004.
The Code will cover general rules of conduct (such as transparency and honesty),
internal regulations (human resources, finance, management), external regulations
(relationships with State bodies, other NGOs, civil society, political parties, and
donors), and an external body to monitor adopters’ adherence to the Code.

Public Procurement and Public Subsidies, Licenses, or Other Public Advantages
Development Perspectives of the State Procurement System

The System of State Procurement holds an important place in the industry of the
country as well as in the rational spending of its budget. As a result of successful
reforms a progressive legal basis for state procurement has been developed and
implemented in Georgia, which allowed for significant savings in the state budget. At
this stage the most important is the fulfilment of norms given by Georgian law and the
actual implementation of objectives.

According to the law On State Procurement, the coordination of activities related
to state procurement as well as its monitoring and control, on a countrywide basis are
conducted by the State Procurement Agency. Public legal person — the State
Procurement Agency conducts its activities in accordance with the Decree N°223 of the
President of Georgia of 5 June 2001. The legal aspects of this decree are compulsory
and their non-fulfilment is a violation of Administrative Law. for publicity and civil
monitoring of the State Procurement System, an Agency Monitoring Council was
created and is composed of administrative bodies and of civil society representatives.
The State Procurement System is decentralized and the power of state procurement is
vested upon the state procurement organizations, which are responsible for the legality
of these transactions. In accordance with the laws On State Procurement and On the
Rules of State Procurement, the state procurement organization is obliged to do the
following: to conduct state procurement rationally and in accordance with national
interests, and given the necessary financial means; to conduct procurement in
accordance with the yearly plan previously defined and approved, and within the time
period and in the necessary format as provided by law; to provide the Agency with
relevant reports of the implemented procurement; within 20 days after the approval of
the state budget and the budgets of autonomous republics and other territorial units to
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adopt a correct plan of state procurement; after the end of each fiscal year to write a
report on state procurement of the given year and to present it to the Agency in the
relevant format no later then 1 February; to provide the Agency with monthly statistical
reports on state procurement.

At present, state procurement in Georgia is implemented by about 3 000 large
structures and the joint value of all contracts made by these structures in the course of
one year amounts to GEL 500 million. The most widely used means for state
procurement amongst these organizations remains the method of personal negotiations
(state procurement by means of central budget — 49%, local budgets — 86.5%). The
method of price quotation is seriously stated (central budget — 15%, local budgets —
2%). The part of tenders is also significant - central budget: open tenders - 34%, closed
tenders — 2%; local budgets: open tenders — 11%, closed tenders - 1%. According to the
reports available at the Agency there are about 300 tenders per year. The structure of
procurement has only recently become more balanced (goods still hold the most
significant part, at 45%; services, 30%; labour, 25%).

Reform of the State Procurement System, which is supported by the World Bank,
has gone through the following stages:

e  December 1998 - adoption of the law “On State Procurement,” which entered
into force in July 1999;

e August 1999,- adoption of the regulations “On Rules of State Procurement”;

e 1999 - creation of the Department of State Procurement in the Ministry of
Economy;

e 2000 — Decree N°403 of the President of Georgia On the Necessary Actions
for the Fulfilment of Georgian law on State Procurement and the Reform of
the State Procurement System gives an action plan for reforms;

e 2001- adoption of amendments to the law On State Procurement. In
accordance with these amendments, the State Procurement Department is
separated from the Ministry of Economy and becomes an independent public
legal person, the Agency of State Procurement;

e  5June 2001 - decrees of the President of Georgia N°223 and 224 adopt
regulations of the State Procurement Agency and its Overseeing Council. The
President of Georgia appoints the staff of the Council and the Head of the
Agency;

®  150ctober 2001- Decree N°1 of the Head of the Agency adopts the
regulations On the Rules of State Procurement and its joint documents;

e In 2000 Georgia, as a member of the World Trade Organization, is given the
status of observer of the WTO Agreement on Governmental Procurement and
negotiations begin on the inclusion of Georgia in this agreement;
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2001- Georgia implements most of the conditions of the WTO Structural
Adjustment Credit (SAC III) in the sphere of state procurement;

From 1 January 2002 the law On Amendments to the Administrative
Procedural Code of Georgia adopted forms of administrative responsibility in
case of non-fulfilment of its norms;

28 February 2002 - Decree N°85 of the President of Georgia lists actions
necessary for the improvement of the State Procurement System;

June 2002 - discussions of the Georgian State Procurement Environment
Evaluation Report at a joint forum of the Government of Georgia and the
WTO;

In accordance with the Decree N°381 of the Georgian President of 19 August
2003 and his edict N°1117 draft annexes of documentation were prepared in
order to start the negotiations;

19 August 2003 - edict N°973 of the President of Georgia On the Actions for
Further Improvement of the State Procurement System lists the necessary
actions in this sphere;

The reform of the State Procurement System is subject of serious
consideration of Georgian government. This can be seen from the attention
given to it at the Georgian Government Sessions as well as the numerous
decrees and edicts concerning this issue (edicts of the President of Georgia
N°430, 2002 and N°287, 2003; Decrees N°202 and 282, 2003, decree of the
State Minister of Georgia N°40 of 2002, etc.).

In accordance with the plan for institutional development of the State Procurement
System, the organizational structure of the State Procurement Agency was improved
and the subdivisions of administrative proceedings and audit were created. According to
the action program of the Agency, indispensable actions were implemented to provide
procurement transparency and publicity. The Agency representatives participate in
international events and the agency staff is able to conduct study visits in relevant
foreign institutions. Along with increased monitoring, the Agency continues its work in
consultations and methodology.

The Measures for Improving the Regulation of State Procurement

The following measures are to be taken in order to improve the system of state
procurement.

Continuing to develop and issue appropriate instructions to improve the
methodology for implementing state procurement procedures and
accountability.

Creation of a state procurement agency website, where the agency and state
procuring organizations (including local procuring organizations) will post
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the quarterly analysis of state procurement, short reports, normative and
methodological materials; tender information and information concerning
implemented procurement.

e  Establishment of State Procurement Information and Methodology Centers in
the regions of Georgia and establishment of a Teaching and Consulting
Center within the Agency.

e  to establish the system of training the experts in state procurement, their
preparation within the framework of national strategy and their licensing;
organization of regular teaching seminars.

e  Organization of a special procurement unit for military bodies in order to
optimize procurement. This unit will manage the necessary procurement for
these bodies.

e  Use of forceful means for eliminating the wrongful acts of state procurement
organizations and making proper reactions to their activities in cooperation
with appropriate bodies.

® (o carry out necessary measures for state procurement coordination
optimizing the structure of budgetary expenses and preparation for improving
budgetary planning.

e to establish the effective mechanism for monitoring state procurement
procedures in order to prevent property from being smuggled and
participation of state procurement bodies in the shadow economy.

e  to extend state procurement legislation to procuring organizations engaged in
the provision of social services and consumer goods despite their legal form.

e The further improvement of the state procurement system due to the
accession to World Trade Organization Agreement Concerning the
Government Procurement by Georgia.

The reforms are slow due to the general social and economic problems facing the
country, and the bad functioning of the budgetary and financial system of the country
(late adoption of state budget, violations of the laws concerning budgetary system,
changing of the adopted state budget, the weakening of administration during the
elections, etc.). In addition, due to the inappropriate system of accounting and
accountability there are cases of withholding finances on state orders and ignoring the
interests of law-abiding procuring organizations, which becomes the reason for
suppliers’ unwillingness to carry out state orders. Also, procurement organizations often
provide the state procurement agency with inappropriate reports (statistical, quarterly
and annual reports), or with late reports and materials concerning the conducted tenders,
which prevents the agency from influencing the procurement process. That is why it is
important to receive a timely response from the participants of procurement and society,
for having a liberal legislature to guarantee the transparency of procurement procedures
as well as the protection of rights of the participants.
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Recent Developments

The State Agency for Procurements, with the support of the Open society —
Georgia foundation, developed a package of amendments to the Existing law on “State
Procurements”. On 2 June 2004 the ALPE hosted the coalition meeting initiated by the
Anti-Corruption Department to discuss the draft. The overall impression is quite
positive and we think that in case the law is passed by Parliament, it can improve the
anti-corruption measures regarding use of state budgetary funds.

The coalition suggested a greater role of the website for transparency of the state
purchases. We think that all information with regard to procurement should be placed
on that site and be available to the public. We consider this an important step towards
establishment of the so-called E-Government, which we also consider as an effective
“weapon” against corruption in state agencies.

The main innovations of the draft Law can be characterized as follows.

1. Expanding the coverage of the legislation on state procurement with funds of
legal entities of private law, where the state or the local (self)-government
body holds 50% of shares or over in the authorized capital.

2. Abolishing the supervisory board of the agency.

3. Placing the agency under the direct subordination of the Prime-Minister;

4. Simplifying state procurement process and procedures.

5. Reducing timelines on procedures for the selection of suppliers.

6. Acknowledging open tenders (bids) as a key procedure for affecting
purchases;

7. Extending the validity of the contract to cover the period of the subsequent
year in the event the budget is not approved in a timely fashion.

8. Revoking the regime of advance agreements with the agency and expanding
the competencies of purchasing organizations (decentralization).

9. Developing a specific mechanism for the application of the performance
criteria.

10. Revoking fees imposed for the receipt of tender documentation.
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Financial Control / State Audit

According to the Georgian Constitution (1995) the Chamber of Control of Georgia
is the supreme audit institution of the country. In June 1918, during the existence of the
Georgian Democratic Republic, the Law of the Chamber of Control was issued. In the
Republic of Georgia’s 1921 constitution, the Chamber of Control was named the
country’s supreme audit institution. In 1921, the Soviet army annexed Georgia and the
Chamber of Control became part of the USSR’s national control machine for the next
70 years. In June 1992, the Chamber of Control was re-established.

The law governing the Chamber of Control was approved in April 1993 and
amended in 1996. In April 1997, Parliament adopted a new law governing the Chamber
of Control. The chamber has been a member of INTOSAI since 1992 and a member of
EUROSALI since 1993.

The Chairman of the Chamber of Control of Georgia is elected by the Parliament
on the proposal of the President. The Chairman’s term of office is five years and the
Chairman may be re-elected twice after his first election. The Presidium is the highest
managing body of the Chamber of Control and includes 13 members: the Chairman,
who is the head of the Presidium; the Chairman’s deputies; the heads of departments;
and the heads of the chambers of control of Georgia’s autonomous republics. Half of the
members of the Presidium are appointed by the President and the other half are elected
by the Parliament based on the Chairman’s proposal.

The Chamber of Control’s authority, within its competence, is valid for all bodies
of legislative, executive, and judicial authorities; local government bodies; special state
funds; the National Bank of Georgia; and all other government-related organizations
and entities.

Georgia’s Chamber of Control principally carries out financial and compliance
audits. In November 2001, the Chamber began auditing and its Department of Reforms
and International Relations first implemented the performance or “value for money”
audit of Georgian diplomatic representation in the United Kingdom. In 2000, at the
President and Parliament’s request, the Chamber began anticorruption investigations of
criminal cases with the financial and technical support from the United States.

The Chamber of Control of Georgia is the supreme body of the country’s finance
and economic control and works on behalf of Parliament. The Chamber of Control has
financial, constitutional, and organizational independence, and thus meets the SAI
requirements for independence (based on the Lima Declaration). Georgia’s Chamber of
Control creates strategic plans and accordingly approves annual auditing plans. If there
are findings, the Chairman decides to whom these reports must be issued: Parliament,
the President, and/or specific ministries. The Chamber also issues annual and semi-
annual budget implementation reports that are reviewed by Parliament. The Chamber of
Control of Georgia is a transparent organization and its reports are accessible to all
interested persons through online and quarterly magazines which are published by the
press office of the Chamber of Control.
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After the Soviet Union was dissolved, the old National Control became the
Chamber of Control of Georgia, the nation’s Supreme Audit Institution. However,
standards, rules and methodology did not change. Today, as it has for the past ten years,
the Presidium of the Chamber of Control approves the annual auditing plan at the
beginning of December of each year and the audit activity adheres to this annual plan.
The Chamber of Control audits all government agencies once every two years. The
Chamber of Control audits everything that happened in the agencies during last two
years including financial, performance, compliance, economy and efficiency, and
sometime the investigations undertaken by these agencies. However, theses audits can
be to all-encompassing. for example, the auditing of the Ministry of Defence in 1999-
2002 was too broad; the auditors of the Chamber of Control were looking at everything
but not at specific issues. Audit reports speak about everything that was correct and
incorrect, but the reader has to read from the beginning to the end to understand what
the Chamber of Control has found and what it recommends.

Different audit teams have different styles of writing reports because there are no
common standards for writing reports. As a result, the quality of these reports is very
low; sometimes the audit teams could not concentrate on the real problems in the
agencies’ activity. The main danger is that current conditions create an environment that
can lead to corruption. Auditors can take bribes, close their eyes to the problems and
nobody can find or blame them because the audit subject was too broad and they can
say that they could not draw attention to the real problems and particular issues. The
main problem for implementation of reforms in the Georgian Chamber of Control can
be divided into two categories: first, staff who are afraid of changes; they worked in the
Chamber of Control during the Soviet Union era; they are not young, they are not
familiar with English or computers and are afraid that as a result of reforms they have
lost value and, even worse, that new, young, and educated staff will gain influence and
they will lose their jobs. The second category, and which is more dangerous, are those
auditors and their supervisors who are involved in corruption and feel very comfortable
in the current situation.

Tax and Custom System and Fiscal Treatment of Bribes
Liberalisation of Business Environment

In order for the efforts of the new government to be successful and enjoy popular
support, it is essential to promote economic development in the country. The
government moved swiftly to adopt the changes and amendments to the constitution as
well as passing other legislative pieces that will strengthen its administrative functions.
However, the process of liberalizing the business environment and improving the
Georgian tax system has been comparatively slow. In March the President announced a
so-called Tax Amnesty for businessmen according to which the businesses that would
come forward before 1 April and duly pay previously hidden taxes to the State would
not be prosecuted. However, there was not enough explanation of the relevan