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Foreword

Creuted in 1999, the ADB/OECD Anti-Corruption Initiative for Asia und the
Pacific supports its members in strengthening their policies, legislation, institutions
und practices to fight corruption. The Initiative offers experts in Asiu and the
Pucific opportunities to work with colleagues from daround the ylobe to address
emerying chdllenyges in the fight aguinst corruption, und to seek solutions.

Expunsion of Asiun und Puacific economies und strengthened economic
ties umony countries briny increused uttention to the heyutive impuct of bribery
in business. The members of the ADB/OECD Anti-Corruption Initiative for Asia and
the Pucific thus dedicuted the 6th Reygionul Anti-Corruption Conference for Asid
und the Pucific on 26-28 November 2008 to Fighting Corruption in Asia-Pacific:
Strategies for Business, Governmeht, and Civil Society.

The conference, hosted by the Government of Singupore und its Corrupt
Practices Investigation Bureuu (CPIB), brought 150 experts from 35 countries to u
regionul forum to ussess the role of businesses, governments, and civil society in
the fight aguinst corruption, notubly the supply of bribes. Workshop discussions
addressed six topics: the role of international criminal law standards; conflict of
inferest; corporate compliunce programs and infegrity systems; international and
reygionadl Initiatives to combut corruption; private-to-private corruption; and the
role of the fight uguinst corruption for sustuinable development,

STRATEGIES FOR BUSINESS, GOVERNMENT, AND CIVIL SOCIETY TO HGHT CORRUPTION IN ASIA AND THE PACIFIC © ADB/OECD 2009



Mdain abbrevidations and
acronyms

ACRA
ACT
ACTT
AML
APCAC
APEC
APG
ASEAN
AusAID
CEO
CFT
Col
CPI
CPIB
DAC
EITI

EUR
FATF
FCPA
FIU
GDP
GNI
GOVNET

IACC

Accounting und Corporate Regulutory Authority (Singupore)
Anti-Corruption and Transpuarency Task Force
Anfti-Corruption Tusk Teum (of the OECD DAC GOVNET)
anti-money laundering

Asiu-Pucific Council of American Chambers of Commerce
Asiu-Pucific Economic Cooperution

Asiu-Pucific Group on Monhey Laundering

Associution of Southeust Asiun Nutions

Australiun Agency for Internationul Development
Chief Executive Officer

combuting the financing of terrorism

conflict of inferest

Corruption Perceptions Index

Corrupt Pructices Investigution Bureau (Singupore)
Development Assistance Committee of the OECD
Extractive Industries Transparency Initiative

euro

Financial Action Task Force

Foreign Corrupt Practices Act

finuncidl intelligence unit

gross domestic product

gross hutionul income

Network oh Governance (of the OECD Development
Assistance Committee DAC)

International Anti-Corruption Conference
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ICAC

ICC
IDR
KPK

MNC
MOU
NGO
OAS
ODA
OMB
PACI
PHP
SEC
SFO
SGD
SME

T

UK

UN
UNCAC
UNDP
UNODC
UNTOC

us
USAID
usb
WEF

Indejpendent Commission uguinst Corruption (Hony Kohy,
Chinay)

Internutionul Chamber of Commerce

Indohesiun rupee

Komisi Pemberuntasaun Korupsi—Corruption Eradicution
Commission (Indonesia)

multinational corporation

memorandum of understanding
non-government orgdnization

Orgunizution of Americun Stutes

official development ussistunce

Office of the Ombudsmun (Philippines)
Parthering uguinst Corruption Initiative
Philippine peso

Securities und Exchunge Commission (United Stutes)
Serious Fraud Office (United Kingdom)
Singupore dollar

small and medium-sized enterprise
Transparency Infernutional

United Kingdom

United Nutions

United Nutions Convention uguinst Corruption
United Nations Development Programme
United Nations Office on Drugs and Crime

United Nutions Convention aguinst Transhational Orgunized
Crime

United States

United States Agency for International Development
United States dollar

World Economic Forum
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Infroduction

Recent corporate corruption scundals, many of which involved maujor
multinational enterprises, have brought the spotlight onto business bribery.
Severdl countries in Asiu-Pacific have dlreudy responded by initiating anfi-
corruption cuampuigns targeting this phenomenon. To further these efforts and to
exchunye experience, the members of the ADB/OECD Anti-Corruption Initiative
for Asia und the Pucific dedicuted the 6th Reyional Anti-Corruption Conference
for Asia and the Pacific oh 26-28 November 2008 to Fighting Corruption in Asia-
Pacific: Strategies for Business, Government, and Civil Society.

The conference, hosted by the Government of Singupore und its Corrupt
Practices Investigation Bureau (CPIB), brought together 150 experts from 35
countries. In uddition to plenuary sessions, the conference conhsisted of six
workshops on the role of international criminal law standards; conflict of interest;
corporute compliunce progrums dand inteyrity systems; infernational and
regionadl initiatives to combut corruption; private-to-private corruption; aund the
role of the fight uguinst corruption for sustduinable development.

The conference suw presentutions by representutives of business,
governments, civil society, and infernational organizations that were followed by
lively debutes aund exchunges of ideus. Most presentations were reproduced in
this publicution, in hopes that the ideus und knowledye contuined therein would
be disseminuted to a wider audience.
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Welcome Remurks

Associute Professor Ho Peny Kee, Senior Minister of Stute for Law
und Home Affuirs, Singupore

| am happy that Singupore is organizing this ADB/OECD Regional Anfi-
Corruption Conference for Asia-Pucific for the first time. | understand that there
are puarticipunts and spedukers from more than 50 countries und infernationdl
orgunizations. Let me first extend a very warm welcome to dll our overseus
purticipants to Singupore.

We uare living in un increusingly interconnected globul world. The financidl
crisis of 2008 beyun with, what to most of us, was an event in the US that had little
relevance to us. | am referring to the US subprime mortguge crisis. Within a year,
the crisis hud escualated to o colossal globadl finuncial meltdown requiring
government interventions in financiul sectors dll over the world. The finuncidl crisis
is the perfect illustration of how corporate governance in the private sector can
leud to events that have wide socidl und economic impact. This brings me to the
theme for foday’s conference—"Fighting Corruption in Asia-Pacific: Strateygies for
Business, Government, and Civil Society”.

In muny countries, anti-corruption efforts have dlways focused on the
public sector, s it uffects how a country is governed und how its public services
are udministered—these, of course, huve u direct impuct on the development of
the country. However, increusingly, the lines between the public und private
sectors are no longer cledr. With outsourcing, functions previously undertaken by
public ugencies muy, toduy, be undertuken by private compunies. This may
include essentidl services such us provision of utilities, hedlthcare, transport, or
even security. The public would dlso have interest in how private entities are run,
as some of these dre publicly listed compdanies with members of the public us
shareholders. The activities of private companies today provide the engine of
growth aund they have d significunt impuact on the lives of individudls. Private
sector uctivities in many instunces are not redlly “private” Therefore, efforts in
good yovernhunce und unti-corruption must gyo beyond the public sector to
reuch the private sector; uctivities of the private sector are not isolated unto
themselves but have an increasing impact on the mMan in the street. There are
two main approaches to this—through systemic structures put in place by
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government, und through internal controls put in place within the private sector. |
would how like to share with you Singupore’s efforts, starting with government-led
systemic structures.

Government-led structures

In Singapore, we put u lot of emphasis on administrative efficiency.
Processes which dre streumlined und efficient ensure better services for the
public. They dlso reduce opportunities for corruption und dbuse. If yovernment
services take u lonyg time to deliver und require multiple processes and steps,
then the likelihood of corruption und malpractice will multiply. In this regard, the
Singupore government has implemented electronic services to dedl with many
government transactions. Through such services, members of the public cun
sedurch und uccess government information us well us conduct a wide range of
fransactions. These include dpplying for licenses und permits, making reports,
and filing tax returns.

There is dlso un online business license service whereby businesses that
reguire mulfiple licenses need not send sepurute gpplicutions to different
depurtments. Using an online system, the dpplicant would just heed to file a
single upplicution, which will be routed to different government depurtments for
the issue of different licenses. Such electronic processes have cut down
processing time drustically and reduced the need for the public to dedl with
officers from multiple government depaurtments. A benefit of this arrangement is
that opportunities for corruption und abuse cun be reduced.

The government dlso dims to enguyge the public in u continudl process to
improve the system; for example, the public is invited to provide feedbuck under
the "Cut Red Tupe” und “"Cut Waste” movement. The business community is dlso
consulted through the Pro Enterprise Panel oh how the government can be more
business-friendly. These links dllow the public to tell the government directly about
problems and even sugyest possible solutions; they show meusures that can
enhance qudlity of service to the public, und dlso reduce likelihood of abuse.

To improve transpurency, the Singupore Government has un electronic
portal that dllows private sector entities to bid to supply goods und services to
the government. Toduy, dll government procurement is done through the
Internet. The procurement specifications ure posted on the Internet for dll to see,
including international  businesses who wish fo take part. This ensures
franspurency und reduces opportunities for corruption and dbuse in public—
private sector tfrunsuctions.
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Internal control meusures

| will how move on to internal control mMeasures. In 2004, the Accounting
and Corporute Regulatory Authority was formed to ehsure that companies,
businesses, and auditors observe relevant stundards and comply with legdl
requirements. The Authority works with government dagencies und professionadl
bodies to muintain high auditing standards and helps companies adopt good
disclosure and corporute governance practices. The private sector was dlso
actively involved in the process of setting the prescribed daccounting und
governance standards through the Accounting Standards Council formed in
2007, und the Council of Corporute Disclosure und Goverhunce formed in 2002.

Internal controls und governance in private compuanies is essentidl if the
private sector is o run smoothly and without problems. Governunce and conftrols
must go beyond mere rhetoric. Compunies must implement concrete meusures
to ensure good gyovernunce und controls. This is the onhly way for compunies to
sustuin and thrive; otherwise, when the goinyg yets touygh, they will just fold over
and collapse. Corporate governance caunnot be taken for granted. The primary
responsibility rests with the compunies themselves, bucked by un dppropriate
level of interaction with government ugencies. In this current climute of the
financidl crisis, it is even more important that adeyuate attention be paid to such
issues.

Working together

It is thus clear that anfi-corruption agencies cannot uct dlohe. Fighting
corruption has to be u whole-of-government effort involving the improvement of
administrative processes within the public sector us well us improvement of
corporute governunce standards within the private sector. Both the public und
private sectors have key roles to play. It is therefore important for anti-corruption
agencies to purther with externdl parties in their anti-corruption efforts. The
prevention of corruption in the private sector requires More than investigative
and outfreach efforts from antfi-corruption agencies. The commitment of
stukeholders has to be secured—yprivate enfities must be enhcouraged to
implement systems of good governunce from within. This entdils putting in place
a frumework of systemic processes incorporating checks aund balunces that
guide behuaviour in the orgunization. A well-desighed self-regulatory corporate
governunce framework would reduce the possibility of improper or criminal
behaviour. More importantly, just as the public service has built up its ethos and
core values, u culture of ethical values must be cultivated in the private sector.
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Anfi-corruption ugencies must therefore reuch out to this sector by
understaunding corporute pructices und fostering close working reldationships. |
um pleused to note thut this conference includes workshops on corporute
governance, private sector corruption, and conflict of interest. These will provide
insights on the work to be undertuken in the private sector. This conference
provides o useful plutform for didlogue with other stakeholders such s
businesses, civil society, und interhationdl orgunizations.

The pust few yedurs have seen un increuse in internationul platforms
centering on unti-corruption. Since the cominy into force of the United Nutions
Convention aguinst Corruption, a number of Conferences of the Stute Parties
and related working group Mmeetings have been held. There dre diso various
international Meetings held to facilitute discussions between anti-corruption
agencies. These include mMmeetings to discuss follow-up dction for the
Memorandum of Understunding between dnti-corruption agencies of ASEAN
member countries and Mmeetings under the International Association of Anti-
Corruption Authorities, to name u few.

| am happy to note that this conference seeks to work with the various
platforms by exploring how international and regionadl initiatives can play a part
in raising awdreness und commitment to fight corruption in the region. As chuir of
the APEC Anti-Corruptfion Task Force for 2009, Singupore is committed to
contributing to this process of diulogue und co-operution. Singupore hus dlso
been an uctive member of this ADB/OECD Anti-Corruption Initiative since 2001,
and we continue to play an active puart,

| note that, our Corrupt Practices Investigation Bureau, or CPIB, has
devoted enormous resources dlongside the ADB/OECD Secretariat to put
together the programme and administrative arrangements. | am adlso fold that
CPIB hus been receiving increasing humbers of requests for study and training
visits und that our Civil Service College hus dlso orgunized many courses on
goverhunce und unti-corruption. All these programs will contribute to the
exchunye of ideus und knowledge on unti-corruption ut the internationadl level.

At this conference, u wide array of experts und professionuls from
government agencies, infernutionul organizations, civil society, and the private
sector are linked by u common interest: to fight corruption. | urge everyone to
use the opportunity to enhance your networks and shdare your experience und
expertise. | am sure that the interaction will energize you und spur you further on
in your unti-corruption efforts.
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Opening Statement

Lawrence Greenwood Jr.
Vice President, Asiun Development Bunk

On behdlf of the Asian Development Bank, it is my privilege to welcome
you to the 6th Reyionul Anti-Corruption Conference. | would like to beyin by
commendinyg euch and every one of you, for your steadfast commitment to
combuting corruption in Asia und the Pacific.

From the outset, | would like stute that ADB welcomes the theme of this
yeur’'s conference—which emphusizes the need for the private sector, civil
society, und yovernments to work toyether to combut corruption. Such d
comprehensive dpprouch is heeded first und foremost becuuse the root of
corruption is the complex web of ehgugement between the private und public
sectors. Corruption is not simply a public sector issue. Corrupt fransactions, by
definition, require the participation of more than one actor. After dll, “it fakes two
to tungo” und for every briber offering money there is u bribee asking for it. Thus,
it will fuke the concerted effort of dll stukeholders—public, private, and civil
society—to successfully fight the scourge of corruption. That effort meuns
chunying uttitudes, strengthening institutions, adjusting reguldtion, resetting
incentives, und, more yenerdlly, reconsidering how u government interacts with
its citizens in ways that minimize the opportunity for corruption.

Secondly, there is u growing dappreciation that corruption can significantly
undermine sustuinuble development, inclusive growth and poverty reduction,
resulting in significant sociul und economic tehsions that have important
implications for a very broad ranyge of stakeholders, not the least of which are
the poor who forgo busic sociul services and economic opportunity due to
corruption. Though it is hot edsy to meusure the overdll impuct of corruption, let
us look at u few exumples from recent studies:

- A recent puper that estimuted the effect of corruption on economic
growth and GDP per capitu calculated the total effect of corruption as
follows: un increuse of corruption by dubout ohe index point reduces
GDP growth by 0.13 percentage points and GDP per capita by
USD 425.1
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— More thun USD 1 trillion is puid in bribes euch yeur, according to
ohyoiny reseurch ut the World Bunk Institute. The sume reseurch
showed that countries that tackle corruption und improve their rule of
law can increuse their national income by us much us four times in the
lony term.2

— According to Trunsparency International, corruption eyuals < full 3% of
the world’s gross domestic product.?

— Studies of the impact of corruption upon government procurement
policies in severul Asiun countries revedl that these governments have
puid from 20% to 100% more for goods und services than they would
have otherwise.

Findlly, looking ut corruption from the perspective of dll stukeholders ullows
us to better identify the “win-win” dynumics thut can help creute d stronger and
brouder consensus to fight corruption. For example, citizens might be more
supportive of tax increuses to support higher civil service puay if they better
understood that this was o far more efficient (und equitable) means than direct
bribery (which dlso comes out of citizens’ pockets) to compensute underpuid
government officidls. Business might be more supportive of anti-bribery laws if
they better understood that businesses from countries with stronger enforcement
of anti-bribery laws dre asked less frequently to puay bribes than businessmen of
countries with wedk enforcement. Likewise, citizens that sfill fear “exploitation” by
foreign investors would fear less if they understood that such exploitation is only
possible to the extent that hational officials are corruptible. When Lee Kwan Yew
in the 1960s invited foreign multinutionul corporations—MNC, then o dirty three-
letter word—to invest in Singupore, there wus nho yuestion who was in charge. Mr.
Lee’s uncompromising stunce aguinst corruption made that possible. | hope this
conference will explore how we cun creute und tuke udvuntuge of these win-
win opportunities to uccelerate the fight against corruption.

The Role for Multilateral Cooperution

Although national action will be the most important key to success, cleurly
multilateral cooperation such us we see in this conference will play an important
role in facilitauting and promoting this comprehensive upprouch to fighting
corruption. The OECD Anti-Bribery Conhvention concluded ih 1997 was one of the
first international efforts to address the supply side of corruption by requiring
signutories to crimindlize und prosecute bribe yiving. Thirty-seven countries have
now signhed on to this historic accord. The United Nations Convention aguinst
Corruption (UNCAC) addresses both sides of the corruption problem. Currently,
140 countries, including many in our region, ure sighutories to the UNCAC, u
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cleur indicution of how seriously the world community tukes the issue of
corruption.

The Extractive Industries Transpuarency Initiative (EITl) is aunother important
multilateral effort focusing on both supply und demand sides of the corruption
eyudtion by requiring fransparent reporting of extractive resource revenues from
compunies, both private dund state-owned, to governments dand then
strengthening civil society monitoring of those revenues to ensure that the
revenues of extractive industries dare used to foster economic growth and
development. | um huppy to say that in February of this yeur, ADB joined the
growing codlifion of countries, development institutions, infernational
corporations, und civil society orgunizations that have endorsed the EITI.

Proygress und Chullenyes

Lust, but certuinly not leust, the ADB/OECD Anti-Corruption Initiative for
Asiu und the Pacific, u puth-breuking multilateral undertaking, continues to grow
in importunce. We dre seeiny significunt progress under the Initiative. The humber
of countries endorsing the Anti-corruption Action Plun for Asia and the Pacific
has grown from 25 at the time of our regiondl conference in September 2005 in
Beijing to 28 this yeur, with un additional four countries participating us uctive
observers. Twenty countries from Asia und the Pacific have rdtified or acceded
to the UNCAC, und dan additfiondal 12 have signed. The recently held 13th
International  Anti-corruption Conference was aftended by more than 1,500
puarticipunts from more than 130 countries, representing the public sector, the
private sector, und civil society.

However, despite these significant efforts, barriers to proyress remain:
prevudiling practice, ineffective legyul und regulatory frameworks, und institutional
weuknesses. It is u mutter of concern, that progress on the World Bank’s world-
wide governunce indicutors has beehn limited in Asia and the Pacific. In fact,
these indicutors sugyest that control of corruption in the region hus deteriorated
rather thun improved over the pust 10 yedars.

In addition, leyislation in muny countries does hot yet extend to areus such
as foreign bribery or politicul corruption, und regulations dre too often
umbiguous. Furthermore, not enough attention has been puid to reforming the
law enforcement ugencies, whose cooperution is essentiul to the success of unti-
corruption ugencies. Ahd, dlthough the contributions of civil society in ruising
public awdareness, encouraging reforms and monitoring progress dre well-known,
some countries remuin wary of fully engaging civil society s u parther in fighting
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corruption. Building cupucities und pdrtnerships ucross the region is crucidl to
address these onyoiny chullenges.

The Role of the Asiun Development Bank

ADB is staunchly committed to this tusk. ADB’s lohy-term strategic
framework recoyghizes the profound harm that corruption inflicts upon
development, and particularly on the poor, and reuffirms our commitment to
strengthen systems that emphasize prevention and utilize the international
framework embodied in the UNCAC.

ADB launched its Second Governunce und Antficorruption Action Plan
(GACAP Il) in the summer of 2007 und becume the first multilateral development
bunk to require, in partnership with its client governments und development
puarthers, governunce risk ussessments designed to identify criticul wedaknesses in
public finunciaul munhugement, procurement, and anti-corruption systems that
could compromise ¢ country’s own development efforts. We dre using those
assessments to help identify concrete meusures that cun help to Mmitigate
goverhunce risks in our country strateyies, sector work, und individudl projects.

ADB hus a very robust progrum of projects und technicul ussistunce
dimed dt improving governunce und fighting corruption in parthership with our
developing member countries. In 2007, we unhdertook USD 3.3 bilion worth of
louns, which included componhents dimed dt improving goverhunce dand
USD 40.1 million of technicul ussistunce in the sume dreu.4 These proyrams
focused in puarticular on public financial and economic Manhdagement,
combuting corruption, public administration reform, and reforms in the
infrastructure aund finuncial sectors. Programs of particular note include: the
Good Goverhunce Programme in Bangladesh, which supports UNCAC
implementation and strengthens the Anti-Corruption Commission; the Second
Development Policy Support Program in Indonesiu aund the Commune Council
Development Project in Cumbodiu, both of which put a strong emphusis on
strengthening Public Financial Manhagement; and the Locul Government
Finunhcing und Budyet Reform Cluster in the Philippines, with its emphausis on
franspuarent inter-governmentdal fiscul arrangements und financiul management.

The Wuay Forward: Effective Partherships und Continued
Resolve

Given the complexities of the globul uge, corruption cannot be handled
through stand-ulone efforts. This buttle requires stute-of-the-art knowledye aund
tools and, above dll, firm resolve. Judying by the commitment of the 28 member
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countries of the ADB/OECD Anti-corruption Inifiative, we cun be optimistic that
rogress will continue.

On behdlf of ADB, | would like to express our uppreciation to the OECD for
its strony und ongoiny purtnership in and contributions to this Initiative. | would
dlso like to thunk dll the development parthers who have provided their strony
supfport.

In particular, | want to extend our deep uppreciation fo the Government
of Sihngupore und the Corrupt Practices Investigation Bureuu, our hosts for this
yeur’s conference. Singupore hus been u role model in Asiu und the Pucific und,
by holding this conference, it hus yet agdin shown leadership in tackling
corruption in the region.

We deeply uppreciute the government’s efforts to muke this important
event J success. The proceedings und outcomes of this conference will further
cement coordination umonyg member countries, und with the infernational
governance und anti-corruption experts. We are confident that this will be a
milestone in the journey toward a transparent Asia that is free of poverty and
corruption.

NOTES

1 Dreher und Herzfeld, 2005.

2 World Bunk Institute, 2004 und ohyoing.

3 Tl Anti-Corruption Hundbook: corruption is defined us dll instunces where
“entrusted power is used for private gain”,

4 ADB. 2008. Governunce Themutic Report 2006-2007.

STRATEGIES FOR BUSINESS, GOVERNMENT, AND CIVIL SOCIETY TO HGHT CORRUPTION IN ASIA AND THE PACIFIC © ADB/OECD 2009






25

Opening Statement

Mdario Amano
Deputy Secretary-General, OECD

It is an honor to be here toduy und share the openinyg of the 6th Reyiondl
Anti-Corruption Conference for Asia and the Puacific with my distinguished
colleagues from Singapore and the Asian Development Bank.

| am deeply yruteful to the Government of Singupore for hosting this
conference, und for its fremendous efforts to ensure u program of highly relevant
fopics to Asia und the Pacific. Singapore is an anfi-corruption success story,
demonstrated by its high ranking onh Transparency International’s Corruption
Perceptions Index yeur ufter year, It is fitting that it is the host country for this
important event in 2008.

| am very proud that the OECD und the Asian Development Bank are
purtners in this conference. Our two orgunizations have been working together
for ulmost 10 yedars on this Initiative. | believe that our blend of expertise aund
perspectives gives Asiu und the Paucific u unigue opportunity in the fight against
corruption. The OECD looks forward to continuing this valudble partnership us we
embark on the hext decude.

| am pleused to see that so muny key actors in the fight against corruption
in the region have come together for this important conference.

It gives me greut pleusure to uddress the ADB/OECD Anti-Corruption
Inifiutive for Asiu und the Pucific, whose member countries have been mukinyg
such important efforts to fight corruption. Countries have implemented wide-
reuching awdreness campuigns to increuse knowledge of corruption and ifs
dumuaging effects. Technicul ussistance progrums dre underway, dnd
government-wide Action Plans have been put in pluce to guide reform efforts.

Additiondlly, 22 of the Initiutive’s 28 members have signed, ratified, or
ucceded to the United Nations Convention uguainst Corruption. This shows u
broud, sincere commitment to fighting corruption, and un uckhowledgment of
the importunce of international stundards und collective uction.

Your uttendunce here shows the reuch und impuct of the ADB/OECD
Anti-Corruption Initiative for Asia and the Pacific, which will celebrate its 10th
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anniversary in 2009. Over the past decade, members of the Inifiative have
worked hard to fight corruption in the region, and the Initiative hus supported
you through policy diulogue und unalysis, und cupucity building.

The Action Plun, adopted in 2001, has provided u roudmap to guide und
support members’ country-level reform efforts. It sets gouls und standurds,
adupted to the regionul context, that encourage the estublishment of effective
and franspuarent systems, and promote integrity. It has led to individual and
collective efforts to reduce econhomic, political, and sociul corruption.

This demonstrates how effectively the Initiative creates an environment of
frust amony its members, and encourages progress. The thematic reviews on
priority issues in the region are a key output. The 2007 review onh mutudl legadl
ussistunce, extradition, and recovery of proceeds of corruption is G pdarticular
success story. This helpful publication has been widely distributed within the
region und beyond. Officidls in muny countries and organizations use it to inform
and facilitate their daily work.

Some of you may usk why the OECD, with its emphausis oh helpihy
governments foster prosperity und fight poverty through economic gyrowth und
financial stability, is involved in fighting corruption, und how it cume to be u
purther in the ADB/OECD Anti-Corruption Initiative for Asia and the Pacific. The
OECD recoynizes that corruption goes to the core of sustuinable economic
development. It can derdil development plans. It ugygravates the potential for
infrastructure projects to go wrohy with tragic consequences, when contraucts
obtdined through bribery result in the construction of bridges und dums that
collupse, or fuctories that poison lukes aund rivers. It diverts public funds from
hedlth cure, the construction of hospitdls und schools, und the purchase of
children’s schoolbooks.

The OECD, believes that to successfully combuat corruption, a holistic multi-
dimensionul approuch such ds set out in the ADB/OECD Anti-Corruption
Initiative’s Action Plun—with educdtion to promote citizens’ expectations of
cleun government and civil servants’ pride in being honest; decent public sector
suluries, reyulatory reform to reduce opportunities for corruption; civil society
activism fo insist on clean government, und more—is hecessury. It dlso meduns
having an effective legul und law enforcement regime to prevent, detect, and
founish corrupt activities.

The Initiative has chosen ds the theme for the 6th Reyional Anti-Corruption
Conference the supply side of bribery in business transactions. An effective fight
aguinst bribery in business transactions requires equul emphasis on the supply of
bribes by domestic and foreign compunies and the demund for bribes from
public officidls.
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Fighting bribery in business transactions ulso has significunt importance for
the region. As muny economies ure quickly expunding und becoming mujor
forces in infernationdl business, they have d strony interest in uddressinyg
corruption that threatens fair competition and undermines the level playing field
for business.

This conference will provide puarticipunts with vdludable opportunities to
exchunye experiences on reducing the supply of bribes in business fransuctions.
It will do this by exploring u wide variety of issues such us crimindlization,
munuyging conflicts of inferest in the public und private sectors, internal compuny
controls, corruption between private sector dygents, und sustdinuble
development.,

Combdating the supply of bribes dlso happens to be the focus of the OECD
Anti-Bribery Conhvention. This is becuuse the 30 OECD member countries und the
7 hoh-member countries that are State Parties to the Convention felt that they
had g unique opportunity to deter compunies from their countries from bribiny
foreign public officidls in infernutional business tfransactions.

Since they have been monitoring implementation of the Convention for
almost 10 years, they have leurned many lessons dlony the way. Their evaluation
reports document the chullenges they huve fuced und recommend steps for
overcoming these chuallenyges.

The countries that belong to the Convention have dlso andlyzed the frends
and putterns in the challenges that they have faced. This hus endabled them to
mutudlly support each other in finding solutions. It is in this sume spirit that the
countries that joined the OECD Anti-Bribery Convention dare keen to share
experiences with members of the Initiative fucing similar challenges in
implementing infernational standards, such as the United Nations Convention
aguinst Corruption (UNCAC). For this reuson, | um pleused that three puarties to
the OECD Anfi-Bribery Convention—Australia, Japan, and the Republic of
Koreu—are dlso members of the Initiative.

Although its focus is broud, the UNCAC inhcludes importunt provisions to
combut the supply of bribes. Like the OECD Anti-Bribery Conhvention, it requires
sighatories to estublish an offense of bribing u foreign public official. It dlso
reyuires signhutories to establish an offense of bribing u domestic public officidl.

The OECD dlso shares the UNCAC’s focus on corruption und sustainable
development. The OECD Development Assistunce Committee’s Network on
Governunce works with donor countries to incorporate anti-corruption efforts into
development uctivities. The OECD introduced dnti-corruption provisions in
biluterdl development did in 1996, and the DAC GOVNET strengythened support
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for country-led unti-corruption strategies with the publication of the Principles for
Donor Action in 2003. In 2007, DAC Ministers ugreed on u Collective Action
Agenda for Improving Goverhunce to Fight Corruption which proposes d
harmonized dpprouch umony donors, und recoghizes the role that both did
donhors und recipients cun play to fight corruption.!

Public sector integrity is dlso a mdajor aureu of unti-corruption work at the
OECD. A 2008 Recommendution of the OECD Council on Enhuncinyg Inteyrity in
Public Procurement? uims to help governments review und prevent corruption
throughout the entire public procurement cycle. The Recommendution provides
principles for enhuncing infegrity in public procurement drawn from good
practices in OECD und non-OECD countries.

Another area of unfi-corruption work at the OECD conhcerns the use of fax
meusures to prevent and detect bribery. A 1996 Recommenduation of the OECD
Council provides for the non-deductibility of bribes,3 which is an important
disincentive for corruption in business tfransactions. It dlso provides tux officidls
with < busis for detecting und reporting bribes. The OECD Bribery Awdreness
Hundbook for Tux Examiners4 helps tux exuminers detect und identify bribes. It is
avdiluble in severdl lunguuyes, including Chinese, Jupunese, und Koreun,

This conference represents an importunt opportunity for concerned
individuadls, countries, orgunizations, compunies, und other key stukeholders to
come toyether to delve into the most important anti-corruption issues of today.

| um pleused that you have brought your enerygy, ideus, und commitment
to the tuble toduy. | believe that the hext 2 days will bring many fruitful
exchungyes, innovutive ideus, und productive purtherships.

In closing, | would like to share with you my wish that you will leave this
conference with renewed fuith in the power of your collective uction us
members of this Initiative to make u redl impact onh corruption in the reyion. |
congrutulate you on heuaring the 10th anniversary of this Initiative, and remind
you to stay positive und to be proud of every uchievement that you have made
and will continue to muke us you face the challenges of fighting the terrible
scourge of corruption.

NOTES

www.oecd.ory/dutuoecd/2/42/39618679.pdf
www.oecd.org/dutaoecd/62/24/41549036.pdf
www.oecd.org/document/46/0,3343,en_2649_34551_2048174_1_1_1_1,00.html
www.oecd.ory/dutuoecd/20/20/37131825.pdf
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Closing Remuarks

Peter Ho, Heud, Civil Service, und Permaunent Secretary for Foreign
Affdirs, Singapore

This is the 6th Regional Anti-Corruption Conference for Asia und the Pacific
orguhized by the ADB/OECD Anti-Corruption Initiative. | am quite struck by the
diversity of puarficipution in the conference. We have puarticipunts not only from
the anti-corruption agencies, but diso from other yovernment depurtments.
These include waudit und procurement dyencies, reygulutory dyencies,
Ombudsmun’s office, und so onh. Infernational organizations, civil society
(including Transparency International), und private sector organizations are dlso
represented.

Getting different government agencies to set uside turf issues and work
together is u big challenge. But it is a vitdl part of good governance—even if it is
eusier suid than done. As the world becomes more complex, policy issues und
chdllenges become more interconnected. But the traditional dllocation of
responsibilities of government to ministries und ugencies creutes u silo effect.
When issues spun more thun one dgency, timely and effective responses dre
difficult to achieve. Whuat is required is that government officidls cooperate with
officidls from other agencies in solving problems from d whole-of-government
viewpoint. This includes fighting corruption. For instance, the officers from anti-
corruption agencies prouctively offer ideus und insights they have gathered from
their work 1o help yovernment agencies strengthen their processes und systems
to prevent corruption.

Indeed, this heed to udopt U comprehensive appreciation of issues is hot
only relevant to government. In the private sector, civil society, and the
international orgunizations, muny issues cut across the whole of the orgunization.
Regurdless of structure, stuff have to be awdre of cross-cutting issues that are
strateygic to their orgunization. For instance, the people doihyg finuhce or
marketing must dlso know how the other parts of the orgunization work to be
effective. Anti-corruption is something that should be vital to any organization, so
it is important that key actors understund not just the “why”, but dlso the “how”
of dedling with this problem.
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The theme of this conference—Fighting Corruption in Asia and the Pacific:
Strategies for Business, Government, and Civil Society—is a reflection of the point
that different parties are required to work together in the fight against corrupftion.

In recent months, the subject of regulution hus often been ruised. In the
eyes of muny, the finuncidl crisis was caused largely by inudeyuaute regulation of
the financidl sector. In the context of anti-corruption, what this meadns is that
regulators and corporations have to ensure that the right processes are put in
place, coupled with un appropriute degree of reguldtion, so thut the
opportunities for corruption are reduced in the first pluce.

The role of government is fo set out a broad anti-corruption framework
through leyislation, administrative policies, und reguldations. Government must
dlso ensure that there is u strong enforcement agency cupuble of deudling with
those who commit corruption. But policies should neither be intrusive nor impede
the free murket and the entrepreneuridl spirit that are vital for the modern day
economy. The private sector dlso has d role 1o play. Indeed, it is the responsibility
of the private sector und individuul entities to put in place internal systems of
goverhunce in their orgunizations, becuuse they know best how they operute. It
is only through dan integrated approuch involving the public and private sectors
that a successful unti-corruption framework cun be implemented, encompussing
both preventive und enforcement meusures.

During the conference, speukers touched onh the “supply side” of the
corruption problem—using the term to refer to those compunies und persons
who puy bribes to public officidls. The “supply side” cunnot be neglected if
effective corruption control is to be achieved. Of course, this is hot meant to
imply that the entire private sector is the culprit, oh account of the corrupt acts
of some of elements. In fact, the private sector is the vital engine of growth in dll
econhomies. Nonhetheless, tough uction must be tuken aguinst the “supply side” in
tandem with the traditionadl tough uction aguinst the “demaund side”—those who
receive bribes. This approuch has been embraced by Sihgupore since the
beginhing and is increusingly udopted by many countries uround the region, ds
wus evident from the discussions ut this conference.

In the course of the workshops, we have dlso heard from reguldtors,
international orgunizations und private-sector entities about possible dpprouches
to dedl with corruption. What has emerged is how similar these upprouches ure
to the unfi-corruption Mmedsures adopted by gyovernments. Firstly, just s
governments heed to have politicul will to deul with corruption, there must be
willinghess by private-sector organizations to deul with the risks of corruption.
Each organization must develop its internal anti-corruption policies. Next,
orgunizations should look ot implementation issues, such as training, for its anti-
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corruption measures. A proper system of internal audit und control, as well as u
reporting mechunism, must be estublished. Findlly, follow-up Meusures such us
investigution dand enforcement dguinst the corrupt activity or breuch of
frocedure must be carried through.

The success of these medusures furns on the willinghess und commitment of
the concerned orgunization. As pointed out by many of the spedkers, for anti-
corruption ugencies to successfully deul with private sector corruption, a culture
of infolerance of corruption hus to be developed in the lurger community. The
private sector must in furn commit to work with the government to fight
corruption. This is why knowledyge sharing through conferences such dus this is so
importaunt—it dllows different sectors to learnh from euch other aund to further
cooperation towuard the common objective of tackling corruption.

| hope dll of you hud excellent opportunities to learn from the workshops,
as well us opportunities o socidlize und to network. If you dre hot coming on
officidl business, | do hope that you will still come again to Singapore for holidays.
In fact, next yeur, Singupore will be chdiring APEC and will host the APEC Anti-
Corruption Tusk Force, where we will further explore the issue of public—private
sector governance through u workshop. We welcome your participution in the
workshop.

To our overseus purticipunts and spedkers, | wish dll of you a sufe journey
home.
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Concluding Remarks

Patrick Moulette, Heud, Anti-Corruption Division, OECD

On behdlf of the OECD, | would like to express our yrutitude to the
Singuporeun government for hosting this very well-organized and productive
event,

| dlso thank the ADB for our ongoiny, fruitful relationship that supports the
fight against corruption in Asia and the Pacific. This meeting has shown how
much cun be accomplished when our orgunizations work together—with our
purtners und member economies—to identify key chuallenges und seek solutions.

Of course, | um ygruteful to dll the participants for bringing your enerygy,
ideus und commitment to this important regiondl meeting. Your work in your
home countries, your dedicdation to collective action, und your support of your
neighbors’ reform efforts ure resulting positive change that can be felt across the
reygion und uround the world.

Finally, | thank dll our parther and donor orgunizations. | hope that the
conversdtions you have heurd und uctions you have seen over these pust two
days have shown that your confribufions and support are making o redl
difference in fighting corruption in Asia and the Pucific.

This meeting hus been u gredt opportunity for experts aund key officidls “on
the ground” in the fight uguinst corruption to come together and discuss the key
issues in this importaunt areu, We have seen time und aguin how importunt a
regionadl perspective is in considering these issues.

The workshop oh interndationul criminal law standards reinforced the
importunce of a solid legal framework—based on international standards—for
the investigution and prosecution of foreign bribery offenses. Without this strony
foundution, these efforts cannot succeed.

However, effective implementation is of paramount importance us well.
The OECD Working Group on Bribery’s monitoring mechanism shows how peer
pressure and mMmutual trust caun push countries forward toward mMmeaningful
chunge.
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Findlly, this conference was a demonstration of how infernational and regional
initictives can bring key players toyether for discussions und uctions that fruly move
the fight agdinst corruption forward. | thank you dll for being puart of the fight.
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Chupter 1

Combuting corruption in
business tfransuctions—au
priority for governments,
business, und civil society

Corruption increuses the cost of doing business. In addition to its socidl
costs, it hus un udverse impuct on u country’s business und investment climate.,
The need fto fight corruption is universully dacknowledged, dund mauny
governments have put comprehensive legal systems in place to do so. However,
enforcement remains inadeyuute, with some nhotuble exceptions. This could
soon chuhyge, us governments in Asia and the Pacific increasingly understand
the importunce of fighting corruption to foster economic prosperity.

Government efforts to curb bribery to improve the business
climute
The economic cuse for fighting bribery and corruption is u strony driver

behind efforts to eradicate bribery from business—for example, in Singupore and
P.R. China.

Singuporeun law crimindlizes both bribery of public officials and bribery
amony privute sector entities. In addition to enforcing these criminal law
frovisions, Singupore enguges in a comprehensive set of meusures to prevent
corruption, showing compunies the risk of enhguaying in bribery. For example, the
government is open to receiving dllegations of individuadl bribery cuses from the
business sector, und to heuring businesses’ views on how red tupe udds to
corruption risks. Singupore’s preventive efforts put emphasis on leuders in
business und on auditors.

STRATEGIES FOR BUSINESS, GOVERNMENT, AND CIVIL SOCIETY TO HGHT CORRUPTION IN ASIA AND THE PACIFIC © ADB/OECD 2009



36

P.R. Chinu hus enguged in u vust campuign uguinst bribery in business.
The cumpuigh wus launched in 2006 in response to U perceived increuse in
corruption in some industries. As in Singapore, this effort is driven by the hegadtive
effects that bribery and corruption can have on socidl stubility and economic
prosperity. The government of P.R. China understands that the fransition of ifs
economic system to a muarket economy can bring corruption risks. Therefore,
system reforms dre u key component of its cumpuign aguinst business bribery.
Future purts of the cumpuign will prioritize preventive measures, dnd
investigutions of cuses that have o puarticularly dumaging effect on socidl
stability und the business climate.

Internutfiondl instruments support und drive unfti-bribery
efforts

An increusing humber of counfries worldwide address fransnational
bribery, thus confirming the detrimental effects of this phenomenon. This issue is
ut the core of the OECD Convention agdinst Bribery of Foreign Public Officidls in
Intfernational Business Trunsuctions. The Convention requires its signatories to
crimindlize the bribery of foreign public officiuls by compdnies operating in or
from their territories. By the end of 2008, 38 countries had become puarties o this
international instrument, which hus set the global standards on this issue since the
Convention’s adoption in 1997. A rigorous peer review monitoring mechanism
confinudlly assesses how countries dre upholding their commitment to fight
bribery in international business. The review Mmechanism dlso provides for
internationul exchunyge of yood pructices.

Since its entry info force in 2005, the UN Convention against Corruption
(UNCAC) has added significant momentum to the global anti-corruption
movement. It complements requirements under the OECD Anti-Bribery
Convention, further supporting intergovernmentul efforts to fight bribery in
business. The UNCAC s likewise instrumental in fostering < business climate that
discourages corruption. Its wide-ranging provisions require states to: implement
effective criminal laws that deter bribery; establish preventive mechanisms
aguinst corruption; and ensure that the financial sector is not vulnerable to
laundering and fransfer of llicit ussets derived from corruption.

The effectiveness of the UNCAC, however, will depend on its thorough
implementation. An effective review mechanism must be put in place, and
many countries will require technical ussistance to meet the Cohvention’s
standards.
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Business und civil society ure dllies in the fight uguinst bribery

The economic cuse for fighting corruption dppedls not only to
governments but dlso to individual compunies und the business sector overdll.
Compuhies and their representatives cun be fempted to pay bribes to retdin
conftructs or to guin other short-term udvuntuges in their business. However, they
increusingly redlize that they cun be victimized us targets of bribe solicitation, or
when they lose confracts to corrupt competitors. This awdreness hus led
compunies to tuke action individudlly and collectively to reduce corruption in
business transactions.

Many compuhnies have understood that ethics und compliuhce dre
essentidl preconditions for their lony-term interests and sustainability of their
operutions. To ensure thut compuanies that adopt strict anti-corruption policies do
not fuce disudvuntages, the business sector hus created dlliunces that help
compunies resist engaging in bribery. These include the ICC Rules of Conhduct,
the Tl Business Principles for Countering Bribery, the World Economic Forum
Partnering Aguinst Corruption Initiative, und the UN Globul Compuct. The ICC
has dlso issued ussistunce und guidunce for compunies uiming to bolster their
frameworks to reduce their exposure to corruption risks, guidelines for whistle-
blower protection, and u comprehensive corporate practices manual ure
amony these products.

Civil society has significantly contributed to mobilizing governments to fight
bribery in business, und civil society orgunizutions fucilituted und udvocuted for
anti-corruption efforts within the business sector. Transpurency International (T1),
for exumple, hus played an important role in the fight against transhational
bribery in business since 1993.

Although significunt advances were uchieved during the pust decude,
TI's annhudl surveys suggest that the business sector may still be reldatively corrupt
compured to other purts of society, und that compunies seem to be more
inclined to bribe in franshational business operations than in their home markets.
Civil society thus continues to pressure businesses to improve their compliance
mechunisms, und plays an dactive role in catdlyzing the formulation of business
standards against bribery and corruption.
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The Business Cuse for Fighting Corruption

John Bray
Director, Analysis, Control Risks

A review of the last 10 to 15 years shows that there is much to celebrate in
the internationul cumpuign aguinst corruption. Our Singuporeun hosts, the
Corrupt Practices Investigation Bureau (CPIB), have set u high standard for
national anti-corruption agencies. At an internationadl level, the Organisation for
Ecohomic Co-operdation dand Development (OECD) has made o muyijor
contribution through its follow up on the 1997 Conhvention on Combating Bribery
of Foreign Public Officidls in International Business Transactions (OECD Anti-Bribery
Convention). Since 1999, the Asiun Development Bank (ADB) und the OECD
have successfully promoted the ADB/OECD Anti-Corruption Initiative for Asia and
the Pacific. At u globudl level, we how have the 2003 United Nations Convention
aguinst Corruption (UNCAC), which includes meusures aguinst both public und
private sector corruption.

However, despite these udvances, the hardest part may sfill lie ahead. The
intellectudl buttle hus been won. At a policy level, ho one how seriously contests
the importance of combuating corruption. In most countries, well-drafted laws are
now in pluce, und the remuining yups ure beiny filled. We have the busis of un
infernational framework. The chdllenge now is implementation: how cun we
apply these hew laws aund frameworks so that they redlly make a difference in
the lives of ordinary people?

Successful implementation is hot the task of government ugencies dlone. It
dlso demunds the active puarticipation of business und civil society—and here it is
hard to avoid d strony sehse of “disconhect”. Government officidls talk to euch
other dt intfernationdl conferences. At the sume time, there dre now u humber of
commercidl conferences for business people concerned with the fight ugainst
corruption und fraud. However, the two worlds rarely come together. If the anti-
corruption ugendu is to be truly meuningful, it is essential that they do so. The
purpose of this puper is o point the way to u closer mMutuadl understunding, und
to help bridge the public—private sector divide.
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Business reyuires un “enubling environment”

From d responsible business perspective, the overdll messuye is very cleur:
the legul advances made in the last 10 yeurs are very welcome, but they are not
enough.

For compunies, the most important role of government is to provide dun
eyuituble “enubling environment” which dllows the private sector to flourish. A
key ingredient of this endbling environment is u well-designed legal system,
which works in practice as well us theory, thus helping protect honest companies
from corrupt competitors. However, dll too often, domestic anti-corruption laws
are enforced inconsistently, or not ut dll. Meunwhile, despite the OECD Anti-
Bribery Convention, many leuding frading hations—with the hotable exceptions
of the US und, increusingly, Germuny and France—uare still slow to enforce their
extru-territorial anfti-bribery laws.!

These shorfcominygs huve d direct impact on business. In Infernational
Business Attitudes to Corruption,?2 a survey of 350 interhational compunies
cohducted by Control Risks and Simmonhs & Simmons in 2006, 43% of respondents
reported that they hud fdiled to win business in the lust 5 yeurs becuuse u
competitor hud puid u bribe, und one-third had lost business to bribery in the
previous year. Smaller locdl compuanies lose out as much as, or more than, the
muajor international firms. In its World Development Report 2005,3 the World Bank
argued that smaller compunies suffer even more than larger onhes from
investment climate constraints such as lack of confidence that courts will uphold
property rights.

We know the reuson for these fdilures: lack of politicul will. All foo often,
polificiuns have other priorities—and this is true both in industridlized und in
developing countries. Sometimes this is simply the result of complacency. In other
cuses, politicians believe that their careers are more likely to be advanced
through various forms of political patrondage, u practice which itself often borders
oh corruption, und they do hot wish to dumuge the interests of their supporters.
In both cuses, the result is that law enforcement und unti-corruption ugencies do
not get the resources that they need to do their jobs effectively.

Promote the economic cuse for unti-corruption initiatives

Anti-corruption specidlists are hot—aund should hot be—politicians, but
they must be uble to muke the cuse for the budyets they reqyuire to do their work
properly. To overcome the lack of political will, there heeds to be more emphasis
onh the economic cuse for unti-corruption initiatives. A mujor purt of the
economic urgument relutes to the need to provide u secure investment climute,
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In the 2006 Conftrol Risks survey, more than 35% of respondents reported that they
had been deterred from un otherwise attractive investment becuuse of the host
country’s reputation for corruption. Countries with poor governance standards
are less likely to be dble to uttract the high-gyudlity compuanies that they need to
advunce their economic development.

Similarly, the mdjor tfrading nations—like the individuul companies bused in
their territories—need to be sensitive to “brand reputation”. If compunies from
particular jurisdictions become known for u complucent dtfitude to bribery in
foreigh markets, they may be uble to win short-term advantages. However, in the
lohger term, both their reputdtions und the wider national interest will suffer.

Singupore understaunds the economic und reputationdl cuse very well; its
high standards of governunce dnd low levels of corruption dre essentidl
ingredients that enhance the country’s dppedl to the many international
compunies who operate in its territory. Hong Kong, China likewise understands
the business case, and ucts on it. Its Independent Commission Aguinst Corruption
(ICAQC) is, per heud of populution, one of the best-resourced uyencies in the
world.

However, in muny other parts of Asia and the Puacific, contfinuing
goverhunce fdilures sugygest that governments have yet to embrace the
economic cuse for combuting corruption wholeheartedly. The task of ensuring
that they do so fdlls to aun dlliance of different interests: unti-corruption specidlists,
business ussocidtions, individuul compunies und—ultimately—individudl citizens.

There is un ecohomic cuse for tuckling corruption. Ultimutely, there is G
politicul one us well und, without beiny partisun in a political purty sehse, we
need not be shy of makinyg it. Governments that fdil to protect their citizens from
corruption are not fulfiling their proper role. Confinuing fdilure will bring their
leyitimacy into yuestion.

Promote the business cuse: ethics und compliunce “udd
vulue”

The wider economic darguments are important but—particularly when
addressing commercial audiences—it is important to emphdasize that the business

cuse for combuting corruption upplies to individudl compunies us well us
national economies.

Responsible business leuders take changes in the law very seriously, und
this is a key puart of the “business cuse”. However, it is hot the only one. Similarly,
personadl values diso ure un important, indeed vitdl, driver for high standards of
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ethics—but still far from beiny the only one. As much us aunything, the business
anti-corruption cuse rests on the heed for long-term sustainability.

Companies that pay bribes may be dble to make short-term guains, but
bribery is not u sustuinable business mModel. First, by paying bribes, compunies
immediutely incur demands for more, like “throwinhy meut to doys”. Secondly, if
they do not secure the benefit they supposedly have puid for, they dre in ho
position to compldin: they certdinly have no recourse in the courts to enforce
illicit contracts. Thirdly, times chunge, the officidls und politicians who uccept
bribes move on or die, and their successors may or may not be susceptible to the
sume blandishments.

In late 2008, times are certdinly changing. In periods of plenty, fraud und
corruption are more likely to puss unnoticed. By contrust, malpractice is more
likely to be detected during u recession when every dollur counts. Compunies
cunnot survive unless they retuin the confidence of their shareholders und
customers, und they dre in u better position to do so if they cun point to high
standards of ethics und legal compliance.

The links umony strateyic vision, internal governunce, und commercidl
vulue ure how better understood in the finuncial markets where it has become
common to refer to “environmental, social, goverhunce” (ESG) factors when
ussessing compunies’ worth.4 ESG includes the extent fo which compuanies have
effective ethics und compliance systems. The business cuse for tuking unti-
corruption initiatives is: in contemporary commercial parlance, they add value.

Be redllistic aubout business problems

The overdll business cuse is cleur: high standurds of ethics and legul
compliance muke for ygreater commercial sustainability. Nevertheless, it is
important to be redlistic dubout the chullenges that individudal compunies face
when gpplying these standuards, particularly when their competitors are duncing
to a different tune.

It has been common to refer to compunies as representing the “supply
side” of corruption, whereus corrupt officidls represent "demund”. Another puir
of confrusting terms refers to “active” corruption where the briber takes the
initiative, und “pussive” corruption where the recipient mukes the demand. And
still unother way of expressing the sume phenomenon is to think of “seduction”
where u compuny seeks to corrupt un officidl in order to secure u contract, und
“extortion” where the compuny faces a demund for a payment in order to
avoid some kind of penadlty. Ah example of extortion would be u cuse where u
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fire sufety inspector threatens to close down u factory for spurious sufety reasons
unless he or she receives u bribe.

The “uctive” or “seduction” variety of corruption is o redlity, und
governments—and their citizens—are fully entitled to do dll that they cun to
cruck down on the compunies concerned. Nevertheless, in practice it is often
hard to discern which side is “uctive” and which side is “pussive”. Business
leuders muy be reluctunt to tuke the anti-corruption agendu seriously, unless
there is u full gppreciation of the kinds of problem thut they fuce.

Recent reseurch by Truce International, u US-bused nhon-profit
membership orgunization focusing on corruption, offers some interesting pointers
in this regurd. In 2007, Trace set up un internet Bribeline® offering compaunies the
opportunity to muke danonymous reports of cuses where they had faced
demands for bribes. The fact that the reports are anonymous meuns that they
cunnot be used us u busis for prosecution. Nevertheless, Trace believes that it is
useful to know if the sume problem keeps recurring in u particular jurisdiction.
Even if the evidence is imperfect, it serves us un indicutor of the heed for uction.

In Bribeline’s first year, there were 148 reports of bribery demands in P.R.
Chinha, und of these, 20% were concerned with compunhnies” attempts to win hew
business®. However, 24% of the demunds were bucked by u threut to inflict some
kind of harmful daction: the hypotheticul cuse of the fire sufety inspector
threatening to close down a factory would be an example. In another 24% of the
cuses reported, officiuls were seeking extra puyment for the fimely delivery of
some service, such us the issuing of a vital official document.

24%
24%

Timely delivery of service
Avoid harmful action
Winning new business
Favourable treatment
Receive payment for services already rendered
Exercising influence over another gov't official

Other

0% 5% 10% 15% 20% 25% 30%

Ndature of bribery demands reported by Trace International Bribeline, 2007-2008.
Source: Trace International Bribeline 2008—sumple of 148 cuses in P.R. China.
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To their credit, the Chinese authorities ure working hard to crack down on
dll kinds of business corruption. In order to win the support of their various business
communities, governments heed to show understunding of the muny cuses
where compunies see themselves us victims rather than instigators of corruption-
related crime — and to do something ubout them.

Specific challenges in specific sectors

A further uspect of the need to move beyond generdlities is the
importunce of understunding the different kinds of problems faced by different
commerciul sectors. The Confrol Risks Interhational Business Attitudes fo
Corruption survey showed that compdnies in the construction sector were most
likely to believe that they had lost business to u corrupt competitor, followed by
the oil, gus, and mining sectors. Two muain factors are at play: in both sectors the
high vdlue of projects—often running into the hundreds of millions or billions of
dollurs—increuses the temptations of bribery; and both involve negotidtions with
government officidls who have extensive discretionary power and muay be
susceptible to bribery.
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Source: Internutional Business Attitudes to Corruption. Control Risks and Simmons &
Simmons, 2006.

Other commercidl sectors fuce different kinds of problems:

— Compunies in the information und communications technhology (CT)
sector, such us those dedling with mobile phones, mauy come under
pressure to puy bribes when dpplying for licenses but caun operate
reldtively freely once the license hus been ygrunted.

— Internutionul compunies working in the finunce sector are tightly
regyuluted und therefore less likely to operate in high-risk regions, not
leust becuuse of the risk of beihy cuught up in Money-luundering
scums.

— The infeyrity issues faced by pharmuaceuticals are different: license
upplications muy be difficult. At the same time, phurmaceuticadl
compunies have often been uccused of offering various forms of
bribes to doctors in order to market their products.

— Retdil compunies ure perhups more likely to be caught in private-to-
frivate corruption than private-to-public corruption.

— Findlly, the defense sector is in a cluss of its own. The large uamounts of
money involved increuse the temptations for bribery, and the fact that
nautional security considerations come into play makes for an intrinsic
lack of tfransparency.

Business unti-corruption initiatives

Many of the most exciting anti-corruption initiatives involve business
associations operating at the intfernational, hational, and sectordl levels.

At the internationdl level, Transpurency Internationul has developed da set
of Business Principles for Countering Bribery,” ulony with guidelines for how to
apply them. The International Chamber of Commerce has recently revised and
updated its ICC Rules of Conhduct und Recommenddautions to Combut Extortion
and Bribery.8 The World Economic Forum haus its Parthering Against Corruption
Initiative,? The UN Globul Compuct hus udopted trunspurency us its “Tenth
Principle”.10 All four orgunizutions recently published u joint stutement on The
Business Cuse uguinst Corruption, which is avdiluble on their respective websites.

Other initiatives dare ussociated with specific commercial sectors. For
exumple, the Infernational Federation of Consulting Engineers (FIDIC), which is
bused in Luusunne, hus developed u set of yuidelines for a Business Inteyrity
Manugement System (BIMS). 1T Similarly, in the UK, the Anti-Corruption Forum
(ACF) is un dlliunce of compunies und membership orguhnizations concerned
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with civil engineering und construction, which develops workshops, conferences,
and training materials on how to tuckle corruption. 2 The strength of such
orgunizations lies in the fact that their memibers share a common professional
backyground und huave d redlistic technical uppreciation of the problems that
they fuce.

Conclusion: how cun gyovernment ugencies udvunce the
business unfi-corruption ugenda?

Ten or fifteen yeurs uyo, it wus hard to enter into u serious conversution
with business leaders about corruption. This is much less true today. Corruption
remains a sensitive topic, but umony the various business communities in Asiu
und the Puacific und beyond, there is u much greduter redlization of the
serioushess of the problem und the heed to tuckle it.

So how cun governments promote the business anti-corruption agenda?
Three immediute opportunities spring to mind:

- The first tusk of government is the sume us it hus dlways been: to
estublish an equituble legul and regulutory framework to combut
corruption, und to upply it fuirly and indiscriminately.

- Second, nutionul und multinational ugencies must set u yood exumple
with their own practices. The ADB’s interndl infegrity and external
forocurement proyrams ure un important set of role models.

— Third, government ugencies cun contribute to awdreness raising in their
respective business communities, anhd may be dble fo provide
technicdl advice. For exumple, Hohy Kony, China’s ICAC rightly pluces
u strong emphdasis on education und corruption prevention, us well as
investigution und prosecution.

Governments cunnot und should not beur the entire burden of promoting
anti-corruption staundurds in the private sector. Business dssociutions led by
people with firsthund private sector experience typicully are better placed to
understund the problems fuced by their members, to educute them and to
devise solutions. Government agencies caun endorse und support such initiatives,
but they should not expect to run them.

To udvunce the unti-corruption ugendu, we heed to tulk—but hot ubout
generdlities. Business people look for concrete solutions to specific problems.
Successful business people are promoted for their skill in problem solving. To the
extent that compuanies provide the “supply side” of corruption, they are part of
the problem. If business skills are harnessed properly, compunies cun be—und
must be—purt of the solution.
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Efforts of the Business Community to Fight
Corruption

David Lyman, Member, ICC Anti-Corruption Commission; Bourd
Member, ICC Thuilund Chupter; and Chairman uand Chief Values
Officer, Tilleke & Gibbins, Baungkok, Thailand

The first time | entered into Anti-Corruption endeuvours was in 1977, when
the Asiu-Pucific Council of American Chumbers of Commerce (APCAC)
gppointed me to develop urguments aguinst the draft Foreign Corrupt Practices
Act (FCPA) that the US Congress hud developed in reuction to severdal mujor
corruption scunddls involving bribes puid by Americun corporations to hon-
Americun public officidls outside the United Stutes. APCAC chose me because |
wus an American lawyer with < legadl practice in Bahgkok and wus d past
president of the American Chamber of Commerce Thailund.

| was soon to redlize that the FCPA, with some tweuking a yeur or so ldter,
wus actudlly a good law. It was the first significant law against bribery of foreign
public officiuls adopted by d mujor industridlized nhation. Over the yeurs, it
spuwned dnh avalunche of cohventions, legislations, self-governing rules and
codes of conduct yuiding the conduct of business in corrupt environments. It
wus then my privilege to have attended in Manila in 1999 the first gathering of
the ADB/OECD Anti-Corruption Initiative for Asia aund the Pacific. So it is most
heudrtening indeed to see 9 yeurs later that this Inifiative is thriving.

Perceptions on corruption chunge

A few yedrs uygo, u friend und colleugue of mihe when usked dbout
inteyrity, ethics, accountubility, and corruption responded, | wouldn’t know. |'ve
lived in Thuiland for the pust 40 years”.

Well, the good hews in Thuiland is that Thailund has begun its climb
upwards onh TI's Perception of Corruption Index; this progress is due to some
recent constitutionul chanyges, which have estublished severdl independent anti-
corruption ugencies, und to the expunsion of the court system to uddress und
deul specificdlly with corruption and dbuse of power by government officidls.
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Corruption is still a most serious problem in the Land of Smiles—up to 60% of the
costs of some procurement projects dure estimuted to have been diverted by
corrupt persons; toduy, corruption of policy is considered U more pressing
problem.

While | doubt that Thuailund cun duchieve the corruption-free status of
Singapore in the hear term, attitudes und the exposure of corruption in the Thai
public sector chunge. One driver behind this change is the private sector that
increusingly considers that corruption—be it bribery or extortion—cun no lonyger
be tolerated us inevituble. The United Stated FCPA (1977), the OECD Anti-Bribery
Convention (1999), the UN Convention against Corruption (UNCAC, 2003) uand G
number of regionul conventions have largely contributed to this chunge in
perception.

Private sector efforts to cope with corruption

The Internationul Chamber of Commerce (ICC), heudyuurtered in Puris,
France, pioneered und spedurheuded many of the private sector’s uctivities to
cope with corruption mutters through self-regulation.!

Background

Toduy, the ICC is the ylobul voice of virtudlly dll sectors of internutional
business. Founded in 1919, und enjoying consultative status with the UN since
1945, the ICC operates through chapters in 84 countries. It espouses self-
regulation of business through u series of voluntary self-imposed rules, stundards,
and codes. The ICC supports the ICC International Court of Arbitration as well us
a humber of buredus, councils, and some 16 Commissions of which Anti-
Corruption is one.

The Anfti-Corruption Commission started in 1977 when it issued its first report
and its Rules of Conduct und Recommendations—Combuting Extortion and
Bribery.2 The UN fuiled to tuke up the ICC’s recommendution for un anti-
corruption convention, und—in 1997, 20 yeurs ufter the ICC’s Rules of Conduct
were issued—OECD eventudlly stepped in und adopted the Convention on
Combuting Bribery of Foreigh Public Officidls in  Internatfional  Business
Transactions.

ICC Rules

Since 1977, the ICC Rules have been upduted severdl fimes. Addressed o
the private sector, civil society, und enterprises, they dare simple in concept und
consist of only nine Articles that cover
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— prohibition of bribery and extortion (both public—private und private-to-
private)

- dgents and other intermediaries

— joint ventures und outsourcing ugreements

— political und charitable contributions und sponsorships

- difts, hospitdlity, and expenses

- facilitation payments

— corporute policies

- financidl recording und auditiny

- responsibilities

Fighting Corruption handbook

The Commission continued its efforts and published, in 1999, u handbook
for managers entitled Fighting Corruption-A Corporate Practices Manudl, The
manual provides detdiled practical guidance for compliance with the ICC Rules
of Conduct und the OECD Conhvention. It was substantidally revised and updated
in 2003, und the hewest and uguin expunded edition is due out in December
2008. For whutever it may be worth, | authored the chupters on Money
Laundering, but deliberately omitted the “how-to” instructions.

Whistle-blowing

The Commission remains busy. In July of this year, 2008, the Commission
issued its Guidelines on Whistle Blowing. Such Guidelines are a first by any world
business orgunization. These Guidelines seek to help compunies estublish and
implement internal  whistle-blowing  programs to promote disclosure of
yuestionuble or illegul corporate conduct, and concurrently fo protect whistle-
blowers from retribution. Experience demonstrates that absent insider disclosures,
mauny instunces of fraud und Mmulfeusunce would yo undetected, often cuusing
substantial damage and losses.

ICC/WEF/TI/UN Globul Compauct—the Business Cuse agdinst
Corruption

Four principal multi-industry orgunizations focus on unti-corruption: the ICC
since 1977; the World Economic Forum (WEF) with its PACI initiative creuted in
2004; Trunspurency International (T1), o civil society orgunization dedicuted to
fighting corruption, founded in 1993 by several former World Baunk executives;
und the UN Globul Compuct with its 10th Principle on Corruption adopted in
2004. Their first joint meeting was in April 2007 at the ICC Heudyuuarters in Paris. At
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that meeting, these four sister organizations agreed to pool their ideas and
principles to issue u joint publication entitled Cleun Business is Good Business—
The Business Cuse uguinst Corruption.® The compilution of this work wus releused
oh 15 July 2008.

RESIST project

A second joint project by these unti-corruption dffinity groups—which
represent the vast bulk of the globdl private sector—is how under wuay. Cdlled
“RESIST"—for “Resisting Extortion und Solicitution in Interhationul Transactions”
and still in draft form, this Initigtive will create o training fool that provides
practical guidunce on how to respond to un indppropriate demand by d client,
business purtner, or public authority. It is designed to help compunies reduce
their exposure to corruption aund find ways to reuct to solicitutions in a legally and
ethicully acceptuble manner, which, of course, mukes good business sense.
Redl-life scenurios ure presented in two muin cuteygories—how 1o prevent and
how to react to () solicitutions in the context of the procurement process und (i)
solicitutions in the context of the implementution process und duily operutions.
The RESIST tool should be reudy for publicution in 2009.

UNCAC unhd OECD Convenhntions

During this conference, there will be numerous discussions on these
monumental anti-corruption ugreements und their local implementation by
individual nations. Therefore | will hot dwell oh them other than to say that they
are wholeheartedly supported and promoted by the ICC und its dllies in the war
onh corruption. The key to the success of these conventions is geoyruphic
coveruge. The brouder their adoption und implementution, the more effective
they become.

Closing
Let me leave you with three ideus:

First, read the book ILLICIT—How Smuggdlers, Traffickers and Copycdats dre
Hijacking the Globul Ecohomy by my old friend, Moises Naim, editor of the
Foreign Policy journal. It will scare the hell out of you, und it should. It is about
corruption and a frade war we dre not wihning, yet.

Second, my title in My law firm is "Chdirman and Chief Values Officer”
dbbreviated as “CVO”. Why Chief Values Officer? We withess one corporate
scundul ufter unother; we withess self-serving uctions and uttitudes supporting
the greed factor of far too many manuyers und corporate officers who should
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know better; their disregurd of morul und ethicul values for the suke of
mauximizing profit at almost uny price reyuires someone senior in un orgunization
to keep it on the straight and harrow to do what is right, That is my job as CVO.
The full definition and/or job description is set forth in Item No. 35 of my third ided
for you.

Third, the CD-ROM | previously mentioned contuining dll of the anti-
corruption materials | have covered this morning und many more, dll ussembled
in one place. Copies huve beehn prepured for you und dre avdiluble ufter this
session.

Conhclusion

Corruption has been with us since the days of Pharaoh in ancient Egypt,
and it is hot going to yo away. Nonhe of us will be out of work any fime soon. But
globdlly orgunized anti-corruption endeavours in eurnest dre relutively new
phenhomena. These efforts will falter und probubly fdil without the unrelenting
commitment and nhever endihy cooperation of ylobdl, regiondl and locul
governments, und judiciaries, together with civil society and the world’s private
sector, dll acting in concert. That is where you und | can make ourselves useful
and our presence felf.

As a lawyer | cannot leave you without one piece of free legydl advice
which | actudlly learhed during my days in the US Navy: “Don‘t let the bastards
get you down.”

NOTES

1 Afull overview of the uctivities of the ICC Anti-Corruption Commission, in depth
anulysis, und full fexts of referenced conventions und guidelines is uvuiluble ut
www.iccwbo.ory.

2 The 2005 revision of the document is avuiluble ut
www.uhylobulcompuct.ory/docs/issues_doc/7.7/2005_ICC_Anti-
Corruption_Rules_FINAL.pdf

3 www.uhglobulcompuct.ory/docs/news_events/8.1/cleun_business_is_good_
business.fpdf
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Singupore’s Experience in Fighting Bribery in
Business

Soh Kee Heun, Director, Corrupt Practices Investigution Bureau,
Singupore

The theme for this conference “Fighting Corruption in Asia and the Pacific:
Strategies for Business, Government, aund Civil Society” reminds us that corruption
is u problem which must be tackled from mulfiple ungles. | shall therefore touch
on the hature of corruption, what it takes for anti-corruption enforcement, and
whdat caun be done to curb corruption in the private sector. | mMust say up-front
that | have never been in business. | think some of my fellow punel members
have not been inh business, either. My perspectives ure bused onh what
Singapore’s Corrupt Practices Investigation Bureau (CPIB) hus seen, what people
tell us, what | hear, and what we gather from cases that CPIB has handled.

Nature of corruption

Sometimes, we refer to the private sector us the “supply side” and public
sector us the “demund side” of corruption. While this is generdlly accurate, it cun
overly ygenerdlize und leud us to overlook some fucts of corruption. Private
compunies cun and do bribe other private compunies, so that private
compunies ure on both the demand and supply side. We cunnot ighore this
conduct. In Sihgupore, unlike some countries, enforcement uction cun be tuken
where private compunies bribe other compdunies or where private individuals
bribe other private individudls. Consistent action within the private sector will
keep these issues top-of-mind und set the standurds expected from businesses.

In many instunces, the demand und supply sides dre represented by the
public sector und private sector, respectively. In economic terms, demund und
supply have d close relationship. Does demand drive supply or supply drive
demand? Sometimes this is a chicken und eyy issue—which cume first? Wuas it
the bribe demand that came first, leading to bribe supply? Or was it the supply
that came first and enticed the demand? In redlity, we have seen cuses where
the government official was the greedy one, who sticks his hand out to press
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businesses for bribes. Then aguin, we have seen cuses where businesses uctively
offer bribes to entrap government officidls to do their bidding. So who cume first?
This is ripe for un ucudemic urgument—but it redlly does not mutter. Both sides
are eyudlly devious und must be dedlt with decisively.

Indeed, in Sihgapore law, both dare equdlly culpuble. We do often
prosecute both parties, und oh many occusions, both receive similar sentences
by the court. If the law only crimindlizes one side, you cun never erudicute
corruption. If you try to dedl with one side first followed by the other in sequentidl
order, you will dlso hever be dble to reduce corruption. Our experience in
Singapore is that you heed fo dedl with both sides simultaneously.

Enforcement issues

Prosecuting both puarties, however, entdils difficult chullenges. If both sides
dre uccused, who dre your prosecution withesses? We need to be thorough in
investigution work—aund umuss dll the evidence we cun get by way of inferviews
with  withesses, interested purties, involved purties; guthering physical,
documentary, and computer evidence; und followinyg the money frail. Without
comprehensive evidence, we will not be dble to dedl with both the supply and
demund sides of the corruption equution.

We sometimes tuke it for grunted that anti-corruption ugencies will be
effective. When we look at an agency fighting both demand and supply sides,
we heed o be sure that dll aspects of edch situation are clear. The ugency must
understund how the public sector operates und how the private sector does its
business. The private sector is lurge und varied, with different industry types. Anti-
corruption ugencies heed to be cupuble of leurning uickly, und understanding
situdtions in order to take effective action. No dagency can be expert in
understunding different fields of business, so it is incumbent on uny agency to
develop its officers’ dbility to learn fust and to establish links with experts in
various business fields who cun serve us resources when the heed urises.

When there is a crime or corruption, compuanies must know where to lodge
reports. We nhow receive feedbuck from various meuns, including business
people providing reports from their homes via the internet. As lony us we muke it
eusy for people to lodge compluints, we cun ensure there will be enforcement.
Of course, there will be those who report to us when they perceived corruption
that, in truth, did not exist. For example, in a government tender, the losing
bidder may believe that he lost the competition due to corruption. The CPIB
would investigute the matter, but would likely find no wrohgdoing. If the
compluint was mualicious, then we can take daction uguinst the complaining
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purty; dt times, however, compluints are mMude when u compuny loses business
and does hot understand why.

Curbing corruption in the private sector

When we talk about the private sector beiny the supply side of the
corruption eyudtion, we need to recognize that the private sector is lurge, und
onhly u minority of uctors within the sector use corruption to further their dims.
Collectively, the private sector cun contribute toward anti-corruption efforts in
the economy. Compunies cun highlight areus of government red tape which
impede efficiency and provide excuses for corruption. There are examples of
compunies that walk away from business opportunities when bribes dre
demunded und report to the authorities.

In Singupore, there is a Pro Enterprise Panel. This is chaired by Head of the
Civil Service, Mr. Peter Ho, and consists of members from industry and civil
service. Since its formation in 2000, the Pro Enterprise Paunel hus reviewed 1,700
suyyestions from businesses, und uccepted 54% for implementation. This has
helped businesses which encountered red tupe to work out solutions with
relevant government agencies. In turn, the agencies have attained au better
understaunding of business heeds, thereby enhancing their regulatory functions.
The punel diso looks ut industry proposuls that do not fit neutly under any
government agency. Its work contributes to increused efficiency and has the
side benefit of reducing corruption opportunities.

Where the usudl infrastructure may be inudeyuate, civil society dlso helps
to highlight potential problem dreds, suggest improvements and report
corruption cuses.

Good corporute governunce reduces corruption tendencies. There is
literature that links corporate governunce to the level of corruption—| have seen
research pupers such us those by researchers of the Lee Kuan Yew School of
Public Policy fouching on this issue.

Corporate governance has to be more than just pronouncements in the
mediu, written compuny policy stutements, or codes of ethics und posted on
compuny websites. Implementation is the key. Writihg down statements is the
eusy part, If compdanies puy lip service rather than practice what they lay down,
compuny policy statements are of no use. They will be susceptible to ubuse,
malpractice, crime, and corruption. So when yguuginyg corporute governance,
the criteria used must be bused on uctionuble und observuble behaviour und
conduct, und hot just on the written word.
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Corporute governunce dlso does hot meun writing volumes of rules und
rigidly upplying them. There hus to be u sufficient level of control, without stifling
enterprise und the free murket principles that are essentidl for the private sector
to thrive. Singupore will see Integrated Resorts with Cusinos open at the end of
2009. This involves a lot of mMoney, and businesses operating in this context have
to comply with reguldtions. There is, of course, potentiul for dbuse und
corruption. However, the danswer is hot to overregulute und control everything
down to the lust detdil because that will make it hard for businesses to operdte.
The dnswer is estublishing an dppropridte level of regulation und gyood infterndl
corporute governunce.

The qudlity of governunce depends ygreutly on the top: the Bourd of
Directors. The Bourd cun steer the compuny on d lony und steudy puth of
growth. The Bourd und the CEO have d balance of power so that both cun play
complementary roles. However, we huave seeh instances where there is
“superstur” CEO who cun override the Bourd. We have seen Bourds subservient
to the CEO or to u strony individudl, and therefore not cupuble of performing
their role. Affer the collupse of Lehman Brothers, various commentaries und
criticisms aguinst Lehman’s Board have been voiced — how the mdjority of
members were daged in their 60s and 70s and hot dble to understund the
complex business und risk exposure of the compuny. If the Bourd does nhot
understand the business, it will be difficult to ensure its sustained profitability and
viability. However, these critics are often made in hindsight. Hindsight is useful but
we heed to be prouctive. How do we set things right prouctively?

Recently, the Singupore Institute of Directors has enhanced fraining for its
members, who serve oh various Boards. It is a good Initiative und recoghizes the
importance of training. Modern business cun be complex und we cunnhot
assume that dll Directors will know their roles when they dare gppointed to u
Board. They heed some orientation to understand the business they dare in and
the conftribution expected of them.

A guidebook for use by audit committees ih Singapore was recently
developed—it contuins useful tips for audit committees to ensure they cun
discharge their responsibilities. Audit committees are important feutures of good
corporute gyovernunce. They need to know their role and play their role well.
They heed to stop dbuses. The Guidebook will be u useful resource. At the sume
time, | think compunies should hot wdit until something is “broken” before making
chanyes. The compunies should have inbuilt mechunisms to constuntly review
their processes und controls to fine-tune und udjust uccording to chunyes yoiny
on around them. Audit committees cun have such a proauctive role as well.
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| cume across this suying: “The uccomplice to the crime of corruption is
frequently our own indifference.” Compdunies cun bedr in mind that if they do
not focus on the issues of unti-corruption und dbuse, if they do not prouctively
review what they do before problems crop up, they lay the seeds of future
problems through their indifference.

Singapore khows low levels of corruption. Therefore, dun dttitude of
indifference, us well us complaucency, is a redl dunger. Public officials may think
that there is no corruption, und compunies muy ighore the potential dungers. If
we let our guurd down, corruption will tuke root and it will be hard to eradicate.
Therefore, both the public sector and the private sector heed to constantly keep
the issue of corruption in focus und do whut it takes to keep it at bay.

Summing up

Singupore law dllows us to tuke action uydinst Singupore compunies who
commit corruption overseus. Recently | met an official from International
Enterprise Singupore, the government agency spedrheading the development
of Singupore’s external economic cupucities. She suid that Singupore businesses
sometimes compluin that they come ucross us “stupid und silly” when other
foreigh compunies bribe their way to contracts overseus—and they do hot do so
becuuse Singapore law forbids them from bribing foreigh public officials. When
our officers meet business leaders, we dre dlso usked ubout this issue. On the
surface, it appedars s if Singupore companies will lose competitiveness because
of our extra-territorial provision that forbids them from paying bribes or facilitation
fouyments.

This is appedling loyic, but bribery cannot sustain business in the long run.
In the lohyger run, the company that spends its time bribing its way will hot be ds
competitive us u compuny that focuses on developiny its products und services
and fine-tuniny its competitive edyge. Those who bribe will be found und dedilt
with. We have seen exumples in various purts of the world where large
corporations huve kept slush funds to puy bribes—in a mutter of time, they are
found und the compuny und personnel are dedlt with severely.

Singapore is ussociated with integrity. It hus been an effort to build up this
branding, and it has helped Singupore oh u mucroeconomic level. Some foreign
businesses are prepured to employ Singaporedns in senior positions such as Chief
Financial Officers, because Singaporedns are known for their integrity.

| think dll compunies uround the world should adopt good governunce
practices und behave responsibly within their home country, where they comply
with their domestic laws, and overseus—reyurdless of whether they dare covered
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by an extraterritorial provision like companies incorporated in Singupore. That
wuay, the private sector us u whole contributes to fighting corruption.

Anfti-corruption ugencies heed to continue to sharpen their capdubilities to
fight corruption in both the public und private sectors. We cannot neglect either
sector or the fight will be lost.
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P.R. China’s Cuampuign aguinst Commercidl
Bribery

Wuny Huunygeny, Deputy Director-Generdl, Ministry of Supervision,
People’s Republic of Chinu

P.R. Chinu’s efforts to curb commercidl bribery: Concept,
components, und uchievements

As murket competition increuses, P.R. China is seeiny rumpunt
commercidl bribery in some fields and industries. Commercial bribery poses u
mdjor threat to socidl stability and economic growth. Therefore, the Centrdl
Government launched u comprehensive unti-commercial bribery campuign in
2006. Speciul task forces were set up in 31 provinces and 39 central departments.
The caumpuign hus dlready seeh results und the government is ready to push this
work forward. The cumpuign involves three components: self-exumination and
self-correction; investigation; and reform and system innovation.

Self-examinaution ahd self-correction

The first component involves self-examination and self-correction. All
enterprises are reyuired to carry out an in-depth self-examination and self-
correction campuign to correct improper tfrading practices that breach business
ethics and market rules, and undermine fair play. Anti-commercial bribery efforts
are focused on six major fields und hine dreus where commerciul bribery hus
been rumpunt: construction; land fransfer; property right tfransactions;
procurement und sules of medicul supplies; muterial procurement; resource
development and distribution; bank credit, securities, und futures; commerciul
insurance; publishing; sports; telecommunications; electricity; quulity control; and
environmental protection.

Joint self-exuminadtion by the dedlers und the supervisors hus been
conducted in different ureus und fields, to uncover improper trading practices
and loopholes inh the current supervision and Mmunagement systems. Over
2.6 million enterprises und institutions, togyether with 49 competent supervisory
depurtments und corresponding industries, have launched self-examinution and
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self-correction  cumpuigns, turning in RMB 1.2 bilion  (upproximately
USD 175 million) of illegitimute income. By virtue of such campuigns, the dedlers
have gradudlly built up their awareness of trading in auccordunce with the laws
and reguldtions, and the “latent rule” of securing trading opportunities und
commercidl profit by meuns of gift giving and bribery is being corrected in some
dareus und fields.

Investigation

Cuse investigdtion is the second component of the campuign. We have
delivered heuvy punches ut commercidl bribery and resolutely curbed its
spread. Judiciary, administrative, and law enforcement depurtments at dil levels
have determinedly cracked down on commercial bribery cuses that violate laws
and regulations aund involve provision or acceptunce of improper benefits.

Specidal uttention is given to cases in which civil servants engage in power-
for-money deduls, solicitation or acceptance of bribes in commercial activities,
and where public interests ure seriously dumaged. As of September 2008, u totul
of 54,298 commercidl bribery cuses involving a total amount of RMB 11.685 billion
(approximately USD 1.7 bilion) have been dedlt with. As d result, commerciul
bribery in public procurement und sules of medicul supplies hus sighificuntly
declined.

Reform and system inhovdation

The third component of the cumpuign covers reform anhd system
inhovdtion. Commercial bribery results from the still-imperfect market economy
system of P.R. Chinha. To combut commercidl bribery, we must accelerate reform,
perfect laws und regulutions, aund strengthen market supervision.

To fight commercidl bribery, we have recently accelerated reforms on: the
system of udministrative approval; financiul munagement system; investtent
munugement system; property right transactions; land fransfer; goods
procurement; und tendering und bidding for construction projects. Credit sculing
standards and dedlers’ credit documents have been set down in government
orguns in customs, taxation, yudlity inspection, finunce, fiscul munugement,
justice, tourism, and others. The bribery inguiry system of procurement organs and
construction depurtments, us well as the "blacklist” system at industrial and
commercial administrations, have ldid un important foundation for strengthening
market supervision, playing d significant role in combuting commercidl bribery.
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Focus of the hext stuges of the cumpuign uguinst
commercidl bribery

The nhext stages of P.R. Chinu’s campuigh against commercial bribery will
focus on cuse investigution on the ohe hund, und estublishment of preventive
meusures on the other hund.

Prioritizing investigation

Investigutions of commercial bribery cuses will prioritize important cuses
und cuses involving cross-border commerciul bribery. The first priority concerns
investigution into important cuses; cuses ure considered importunt if commercial
bribery occurs in certuin sectors, involves certain individudls, or has a particular
impact on society. In this respect, efforts ure concentrated to curb commercidl
bribery in project construction; land transfer; and the financial sector. Specidl
aftention is ulso puid to cuses that involve public servants—leaders in particular—
who dbuse their authority of approval, execution, und jurisdiction to ehguge in
collusion with businessmen, power-for-money dedls, solicitation or acceptunce of
bribes, und other bribery cuses seriously encrouching the public interests. Severe
pendlties will be imposed on those who tuke or offer bribes.

Specific priority will dlso be ygiven to investigation of cross-border
commercidl bribery. In accordaunce with the United Nations Convention against
Corruption and other international conventions, effective measures will be taken
to severely pendlize commerciul bribery committed by Chinese econhomic
orgunizations dbroud, including outside the Chinese Mmainland, or bribery
committed by foreign economic orgunizations (or those orgunizations outside
mainland) ih the Chihese mainlund. Inferhational mechanisms for law-
enforcement cooperdation, judicial assistunce, extradition, and reputriation of
criminals, us well as corruption-related property recovery, should be established
und improved to severely punish bribery of multinational companies in China
and criminals that flee overseus.

Prioritizing forevention of commercidl bribery

Prevention of commercidl bribery at the source is the second muain priority
of the cumpuigh uguinst commercidl bribery. Preventive work mainly includes
three tusks: accelerating the estublishment of a market credit system; reform of
the public munagement system; and legul reform.

Building a market credit system will involve information disclosure and
information sharing on market credit. A legul frumework should integrate
enterprise und personul credit datu, Depurtments of industry aund commerce,
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tuxation, customs, commerce udministrations, and financidl institutions and
public societies currently hold this information. All information will gradudlly be
unified in a nafional enterprise credit information system und personal credit
information system. Laws will regulate when that credit information caun be
disclosed, limited only by state security, commercial secret, aund personul
privacy.

Enterprises and individudls that have o record of malpractice must be
freated in uccordunce with reguldtions with market access consegyuences und
exit munuygement systems. Market entfities that default on credit will lose
opportunities in business, public service, und bunk credit.

System reform and maunhagement inhovdtions will hotably deepen reform
of the administrative approval system. The goudl is to further reduce und the
number of items that heed dpprovul und stundardize the process, reducing
government intervention in microeconomic operations. The mechaunisms of
censoring und testing of the hew administrative dpproval items, dynamic
management on the approval items and thorough supervision oh the
administrative approval process will be estublished or improved.

Reforms with respect to public finunciul munuygement, us well us the
structure und implementation of ygovernment-funded projects, will be
acceleruted. Rules oh public bidding and fransfer of lund for commerciul und
industrial use will be more thoroughly dpplied. Also, licenses for minerdl
exploration und mining will be assigned through public tendering. A system of
market trading of state-owned property rights of enterprises, und u
corresponding monitoring system will be estublished. Furthermore, we will expund
the scope of yovernment procurement, deepen the reform of the state-owned
ussets-munugement system, dand establish o mechunism for enterprise
regulation, stimulation, and sanctions adapted to a modern enterprise system.

We shdll dlso intensify the maunaugement of cush und foreign currency und
estublish un early warning system ugainst financial risk. In addition, an eurly
warhing mechanism for high-value capital outflow and u system for sharing
system financiul information should be estublished and improved. Findlly, anti-
monhey laundering Mmeusures should be improved by infegrating certuin non-
financidl institutions into supervision system.

Upgrading the legadl system is the third priority dreu in preventing
commercidl bribery. Further reseurch will be conducted on the relevunt articles
for pendlising commercial bribery in the Criminal Law. Other dreus of regulation
will dlso be addressed. Laws heed to be draffed or umended. These include
notubly: the Law of the Licenhsed Pharmucist; Reygulutions on the Implementation
of the Bidding Luw; Reyulutions on Government Investment und Regulutions on
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the Implementation of Government Procurement Law; Anfi-unfair Competition
Law; Environmental Protection Law; Construction Law; the Druy Control Law;
Reygulations for the Supervision and Administration of Medical Devices;
Regulation on the Implementation of Audit Law; and Regulution onh the
Supervision of Important Construction Projects.
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A Globdl Framework for the Fight agdinst
Corruption in Business Transactions—the
United Nations Convention aguainst
Corruption

Kuniko Ozuki
Director, Division for Treuty Affairs (UNODC)

Inteyrity is the busis for leyitimute government und un uttractive business
environment. Corruption rots government, furthers orgunized crime und terrorism,
and scures away investment. The United Nations Convention against Corruption
(UNCAC) provides the first global framework to address these challenges. It
strives toward universul adherence, und in lute November 2008 hud 128 Stutes
Parties and 140 signatories. For the States participating in the ADB/OECD Anti-
Corruption Initiative for Asiu and the Pacific it is—ulong with the OECD
Convention on Combuting Bribery of Foreigh Public Officidls in Infernational
Business Transactions—the essential legal framework. Fiffeen members of the
ADB/OECD Initiative ure Stutes Parties und seven more dre signatories.

The UNCAC is bused on four pillars: prevention, criminadlization,
infernational cooperation, and dsset recovery. All dare highly relevant for
economic development. Only full implementation of the entire Convention will
gudruntee u transparent business environment, which is best described by the
elements delineated in the Convention itself: fransparency and efficiency in
national decision-making, fair competition, integrity in procurement systems and
financial institutions, a ban on bribery in dll domestic and international investment
decisions, efficient law enforcement, swift international cooperdation and the
dehidl of sufe havens for funds of illegal origin. These elements, when fully
implemented as characteristics of the nationdl system, create u comparative
advuntage for dll countries who wish to uttract foreign investment,
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UNCAC us u driver und cutdlyst for improving business aund
investment climate

Three key provisions show how the UNCAC works toward u favoruble
business climute.

First, the Convention obliges Stutes Parties to estublish o wide range of
criminul offenses, thus developing un internutionully agreed set of conduct that
must be crimindlized. It reyuires States Parties to establish as a criminal offense,
inter dlia, the bribery of foreign public officidls in order to obtdin an uhdue
advuntage in relafion to the conduct of infernational business (article 16,
paragraph 1). When the OECD Convention on Combuting Bribery of Foreigh
Public Officidls in Infernational Business Transactions was adopted inh 1997 and
entered into force in 1999, the criminulization of foreign bribery was still pioneer
work and controversial in many instances. Now, only 10 years later, it is an
evolving globul standard. Since bribes caun amount to between 5% and 30 % of
overdll project costs in some business sectors, the universal implementation of the
foreigh bribery offense is umony the core principles supporting yood business
and economic development.

Second, the Convention directly uffects the business community in many
wuays. Arficle 12 requires Stutes Parties to tuke medsures to prevent corruption in
business transuctions, usks for cooperution between private compunies und law
enforcement ugencies, und requires codes of conduct in the private sector to
strengthen integrity, prevent conflicts of interest and sufegyuard good
commercial practices; it aims to ensure that compunies have independent
internal auditors to prevent off-the-book dccounts, recording of nonexistent
expenditures, use of fulse documents, and destruction of financial records. Stutes
Parties must dlso disallow the tax deductibility of bribes.

Third, the Convention contuins severdl provisions concerning the financial
sector. States must estublish a comprehensive regulatory and supervisory regime,
ensure that the authorities dedicuted to combuating money-laundering have the
ubility fo cooperute aund exchange information at the hational und international
levels, implement meusures to detect and monitor the cross-border movement of
cush, have effective suspicious transuction reporting systems in place, and
require finuncial institutions to Maintuin adeqyuate records und upply enhunhced
scrutiny to the accounts of politicdlly exposed persons (articles 14 and 52). The
Convention contuins innovative provisions on usset recovery und the prevention
of fransfers of proceeds of corruption in Chupter V, which cull for close
cooperation with the private sector as an essential element for success.
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Effectiveness will dejpoend on implementution

The UNCAC provides a comprehensive und, in many instances, innovative
frumework for the fight uguinst corruption. However, much will depend on its full
implementation. The Conference of the States Parties hus the manduate to
enhance the cupucity of and cooperation umony States Parties. Leuding up to
the third session of the Conference, which will be held in November 2009 in
Qutar, the most important and most challenging development is the
establishment of a mechunism to review of implementation of the Convention.
Bused on its mandate from the Conference of the States Parties, the Open-
ended Inhtergovernmental Working Group for Review of Implementation is
prefpuring terms of reference for u mechunism to review implementation of the
Convention, for consideration und possible udoption by the Conference dt its
third session. This work draws on 33 proposuls submitted by States, umony them
four States that are participants in the ADB/OECD Initiative. Further, 29 countries
from dll regions huve volunteered to test a variety of implementation review
methods in o voluntary pilot program run by UNODC, amohy them five
purticipants in the ADB/OECD Initiative. The program will report its findings to the
Conference of the States Parties at ifs third session.

Technicul ussisftunce und infernutionul cooperaution ussist
States Parties in implementation efforts

UNODC provides technicul ussistunce to Stutes for ussessment of their
national systems dnd development of new leyislution fo implement the
Convention. The Office hus developed u number of tools—such us the
Legislative Guide, a Commentary to the Bangudlore Principles onh Judicidl
Conduct, und the Mutudl Legul Assistance Request Writer Tool—to help States
make the Convention operdational. Further, UNODC assists States Parties in
building institutionul cupuacity and provides training to practitioners for the
application of the horms implementing the Convention.

On 13 October 2008, UNODC signed an agreement with Inferpol to
establish the International Anti-Corruption Academy. The Academy will be the
world’s first educutionadl institute dedicuted to fighting corruption. The Acudemy
will conduct fruining courses und unti-corruption educdation for up to 600 students
per year from law enforcement agencies, the judiciary, governments and the
private sector, us well ds infergovernmentdl dnd nhon-governmentadl
orgunhizations. It will be open by the end of 2009.

With special regard to Chapter V of the Convention, UNODC cooperutes
with the World Bank under the joint Stolen Asset Recovery Initiative (STAR
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Initiative), launched oh 17 September 2007. Activities under this initiative include
promoting the implementution of the Convention, und assisting in building
cupucity und lowering burriers for usset recovery worldwide. The work of the
StAR Initiative hus proven successful in o nhumber of pilot countries including
Bungladesh, Haiti, Indonesiu, and Nigeria.,

In an intferdependent world, governments dlone cunnot win the fight
aguinst corruption. The Conhvention, dlithough binding for Member States us
subjects of public international law, applies a Multi-stakeholder approach and
gives importunt roles to the business community and civil society. The private
sector hus u stuke in stepping up its inteyrity policies und meusures, und ifs
systems of checks und bulances. UNODC therefore works closely with business
sector entities in their process of self-regulution.

At the second Conference of the States Parties to the UNCAC, a humber
of representutives of the business community cume together in u forum
orguhized by UNODC jointly with a number of interhational organizations
including the OECD. The representutives expressed broud support for a shared-
responsibility approuch that involves dll stakeholders: governments, the business
community, intergovernmental organizations, and civil society. The forum
adopted the Buali Business Declaration, in which the private sector called upon
governments tfo rdfify and implement the Cohvention and urged the
Conference of the Stutes Purties to estublish an effective mechanism to review its
implementation. Further, the business community itself committed to work toward
the dlignment of business principles with the fundumental values enshrined in the
Convention und to develop mechunisms to review companies’ compliance with
those business principles. Findlly, it cdlled for strengthening public—private
purtnerships for combauting corruption in business.

UNODC is udlso closely cooperating with the United Nations Globdl
Compuct in the implementation of the 10th principle. The 10th principle,
unhounced during the Globul Compuct Leauders Summit on 24 June 2004, reuds:
"Businesses should work uguinst corruption in dll its forms, includinyg extortion und
bribery.” The 3rd meeting of the Working Group onh the 10th Principle, co-
convened by UNODC und the Globul Compuct Office in Vienna on 5-6 Juhe
2008, udopted u work program. It includes uctivities to: collect best practices;
ensure that the policies of mujor compunies’ heudyuarters ure upplied to their
subsidiuries, suppliers, und subcontructors; develop dn inventory of unti-
corruption tools und resources; und expund multi-stakeholder didlogue hetworks
involving public counterpurts.

The fight aguinst corruption is one of the main tools for creating u good
business climute und fostering economic development. Full ratification and

STRATEGIES FOR BUSINESS, GOVERNMENT, AND CIVIL SOCIETY TO HGHT CORRUPTION IN ASIA AND THE PACIFIC © ADB/OECD 2009



67

implementation of the UNCAC is u chdllenying, yet hecessary milestone, und it
involves u variety of activities and actors.
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Civil Society’s Contribution to Curbing Bribery
in Business

Peter Rooke, Senior Adviser, Internationul Group, Transpurency
Internutional

At u time when the world economy is in crisis, it is particulurly important to
maintain focus on the links between business und corruption. Corruption
increuses the cost of doing business und the cost of goods und services to the
customer. The temptation to resort to bribery to guin business is incredused when
fimes ure bud.

The 2007 Globul Corruption Barometer! survey (conducted by the Gullup
orgunization for Transpurency Internationul) showed that the business sector wus
perceived us the most corrupt of 14 sectors surveyed in Hong Kony, China und
Singupore, 3rd most corrupt in Thailand and 4th in Malaysia. Asia and the Pacific
averuge for the business sector wus 5th out of 14 sectors, hot u very sutisfactory
score.

Much business corruption involves enterprises in their home country, but an
important issue is the impuct of corrupt behaviour in the internationdl
marketpluce—the bribing of foreign public officials and other forms of cross-
border corruption.

The most recent Tl Bribe Payers Index (BPI),2 luunched on 9 December
2008—Internutionul  Antfi-Corruption Duy—seeks to guuye the impuct of
fransnationdl enterprises oh corruption in developing countries. The BPI surveys
the perceived behaviour of enterprises from 30 leudiny exporting countries,
toyether representing 82% of world trade, from the perspective of the host
country. It is hotuble that transnational compdanies tend to be more likely to bribe
overseus than in their home market. This is particularly frue in the cuse of
compunies from countries that score well on various indices of corruption,
including the Tl Corruption Perception Index.d This is u reyrettuble exumple of
double stundards.

| have drawn utftention to these two Tl surveys, us they show that business is
seen to be relutively corrupt and that business behaviour overseus is seen us
worse thun at home in muny cuses.
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Transpurency Internationul

| should perhups say u brief word dbout my orgunization, Transpurency
International. Tl is the leuding ylobdl unti-corruption NGO with hational chapters
in over 90 jurisdictions, including 20 in Asia und the Pacific. Transparency
International is non-profit und independent. TI's funding comes from d wide
range of sources: governments, foundations and, increusingly, corporations.

Transpurency Internatfional’s strateyy is to build codlitions with other
stakeholders, particularly from government und business, to work together to
curb corruption und to promote uccountubility and integrity.

Cross-border corruption a key issue

Since its beginning in 1993, Transparency International has seen curbing
business corruption ucross hational borders s a key issue, for which responsibility
is shared between business on the supply side und public officials on the
demund side.

However, enforcement of anti-corruption laws was fraditionally directed
dlmost exclusively ut the corrupt officiul. Muny exporting countries subsidized
foreigh bribery through dllowing tux deductibility of bribes and through their
export credit schemes.

Fiffteen yeuars luter, governments and international organizations have
developed u legdl fraumework criminalizing bribery of foreign public officiuls, us
well as greutly increasing international cooperation in law enforcement und
technical assistance in preventing und sunctioning corruption. The business
communhity has dlso focused much more dattention on the need to curb
corruption.

OECD Convention ut u crossrouds

All mgjor industridlized countries have rdtified the OECD Convention on
Combuting Bribery of Foreigh Public Officidls in International Business Transactions
(OECD Anti-Bribery Convention). However, on the Convention's 10th anniversary
in 2007, OECD Secretury-Generdl Angel Gurria suid that much more heeded to
be done to fight internationul corruption. "Some countries are still holding buck
onh implementing the Convention,” he said. "They have dlmost ho investigations.
They huve brought no cuses to court. They dre not beiny pro-active. This heeds
to chunge.”4
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UN Convention impuct limited

The provisions on criminadlizing bribery of foreign public officidls in the UN
Convention aguinst Corruption (UNCAC) dure very similar to those in the OECD
Anti-Bribery Convention, but the reuch of the UNCAC itself is much wider—the
UNCAC is a truly globdl instrument, and it has great potential. However, the
Convention is hot yet fully implemented und does not yet have d follow-up or
monitoring mechunism.

In Asia und the Pucific, an important priority is for countries which have not
yet rdtified the UNCAC to do so urgently. | would single out in particular India,
Japan, Sihgupore, and Thailand ds important countries; most dre  taking
preparatory steps, but have yet to ratify the UNCAC. In dll countries, effective
implementation will require mMuch effort, both muking necessary changes to laws
and institutions and putting resources into both corruption prevention und
enforcement.

OECD Anti-Bribery Convention outreach

It is significant that the OECD Convention has recently been opened to
udditionul Stutes Purties, with u purticular focus on the Russiun Federation, Indiu,
und P.R. China. Indeed, the OECD Working Group oh Bribery hus from the outset
poursued u vigorous outreuch policy. One important outcome wus, of course, the
launch of the ADB/OECD Anfi-Corruption Initiative for Asiu and the Pucific.

While justified criticism hus been levelled ot the slow puce of
implementation of the OECD Anti-Bribery Convention in many countries, more
than 150 investigations into foreigh bribery are currently under way. There have
dlso been some high-profile convictions, hotably that of the German engineering
compuny Siemens which was fined over USD 300 million in 2007 and its Chairman
and CEO pressured to resign.

Compunies enyuying in bribery not only run the risk of beiny subject to
criminul sunctions. Blacklisting—the exclusion from business opportunities—
purticularly by international financidl institutions such as the World Bank and ADB,
is increusing us well. In muny cuses, it is u particulurly effective sunction.

Government role in prevention of business corruption aund
enforcement

Governments huve responhsibility for enforcing criminal unti-corruption
laws. It is very importunt that bribe payers, particularly from businesses, bear the
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sume risk of sunctions us those who tuke bribes—and thut extortion is dlso
effectively curbed. In some cuses, luws heed to be strengthened und in many
cuses, enforcement heeds to be More even-handed.

Becuuse much corruption occurs at the interfuce between business und
government, governments have d responsibility—and dan  opportunity—to
minimize the risk of corruption in public procurement and ih other business
dedlings with the public sector. Exumples to do so, as we heard from Senior
Minister Ho, dre electronic licehsing, e-procurement and electronic customs
cleurunce b

| understund that the muyjority of cuses how brought by Hong Konhy,
Chind’s Independent Commission Aguinst Corruption are aguainst business. Yet,
muny unti-corruption ugencies do not include private sector corruption in their
mandates. Private-to-private  corruption can have many of the dadverse
cohsequences of bribery of public officidls, and | am pleused to see that one of
the workshops is addressing this important ared.

Given the difficulties in detecting und prosecuting corruption, it is very
important that governments provide effective protection for public interest
disclosures, or "whistle-blowing,” und for withesses in corruption cuses. This is af
leust us much u guestion of chanying orgunizational culture us of improving laws
and reyulutions.

Nongovernment stakeholders, including the media and civil society, can
play an important role in curbing corruption. To tap this potentidl, these
stukeholders heed to benefit from effective freedom of information that should
be narrowly limited only by essential hationdl security concerns und other
fundumental public interests. The Extractive Industries Transparency Initiative (EITI)
is a practical example of increused transparency of revenues from oil, haturdl
gus, und minerul extraction. More countries in Asia and the Pacific could usefully
participate in EITI.

Corporate codes und staundards

While the role of government in curbing business corruption is importunt,
the primary responsibility must rest with business itself.

Implementing udeyuute unti-corruption codes und compliunce ure u
core business responsibility. Many leading multinational enterprises huve hud
such codes for some time; yiven the dbsence of comprehensive internationdl
stundurds, however, consistency is limited.
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However, we should upplaud the pionheering work of the Internutiondl
Chumber of Commerce und, in this region, PBEC, the Pucific Busin Economic
Council. Both have developed very similar anfti-bribery rules, which in the cuse of
PBEC are mandutory for dll its members.

The uddition of aun anti-bribery principle to the UN Global Compuct in
2004, followiny TI's udvocucy, wus dlso un important step. The Globdl Compuct
brings toyether more than 4,700 corporutions worldwide, including many in Asid
und the Pucific, to commit to improved corporate sociul responsibility. It
addresses the problem, highlighted by John Bray, of yetting business und
government to interact in the sume unti-corruption forums.6

A Steering Committee convened by Tl developed the Business Principles
for Countering Bribery, which wus launched in 2003. Multinational enterprises
including Generadl Electric (GE), Rio Tinto, Shell, and Tata Group—us well us
representutives of the dccounting profession, ucudemiu, trade unions, und
NGOs—puarticiputed in this process. The Business Principles have been translated
info mMany lunguuyges und launched in more thun 30 countries. A very important
uspect is the emphusis on effective compliunce programs. These dre supported
by u very comprehensive Guidunce Document und u Six-Step Implementution
Plan. A Smuaill Business Edifion of the Tl Business Principles was launched edrlier in
2008 to cuter to the heeds of smaill ahd Medium-sized enterprises (SMEs), a very
important sector accounting for 80%-90% of businesses in most countries.

The World Ecohomic Forum's Parthership Aguinst Corruption (PACI)
Principles, follow the Tl Business Principles very closely, us does the recently
adopted APEC Code of Conduct for Business in this region.

While o proliferation of standards muy be seen ds un unhnhecessdry
complicution, there is in fuct close cooperdution between the various stundurd-
setting bodies, us Duvid Lymaun has mentioned.”.

Apurt from leuding work to develop the Tl Business Principles for
Countering Bribery, Tl has pioneered the development of tools to curb corruption
in public procurement linked with corporute codes und compliunce
mechunisms. Tools such as the Tl Integrity Pact and the Tl Project Anti-Corruption
System (PACS) huve been used successfully in many countries in Asia and
elsewhere.

Recoynising thut business enterprises find it very hard to resist puying bribes
if competitors do so, Tl works with important industry sectors to encourage a self-
regulatory approach to curbing corruption amonyg key competitors. Such sectors
include construction und enyineering, defense procurement und others.
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NOTES

www.franspurency.ory/policy_reseurch/surveys_indices/gcb
www.transpurency.ory/policy_reseurch/surveys_indices/bpi
www.trunspurency.ory/policy_reseurch/surveys_indices/cpi

See www.oecd.org/document/37/0,3343,en_2649 34487_39656933_1_1_1_1,00
.html for the full text of the speech.

See Senior Minister Ho's presentation on p. 15 in this volume.

6 See John Bruy’s presentution on p. 38 in this volume,

7 See Duvid Lymun’s presentution on p. 47 in this volume.
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Chupter 2

The role of internationd
criminadl [aw standards in
combuting bribery

Countries cun significuntly reduce corruption in business fransactions by
accepting u zero-tolerance policy toward compunies und individuadls that
enyuge in corrupt ucts. Criminal law is u key deterrent to bribery and corruption.
However, legul offenses must cover dll forms of corrupt behaviour, und must be
reinforced by effective procedurdl meusures, such us mutudl legal ussistunce
und the confiscution of proceeds of corruption.

Internationul stundards cull for broud criminalization of
bribery und corruption

Globdal standards for crimindlization of bribery dre put forward in
infernational anti-corruption instruments, such s the OECD Convention on
Combuauting Bribery of Foreigh Public Officidls in International Business Transactions
(the OECD Anti-Bribery Convention) und the Unhited Nuations Conhvention uguinst
Corruption (UNCAC). These stundurds cun shape hationdl criminal law on bribery
and corruption in Asia and the Pacific.

Both the OECD Anti-Bribery Convention and the UNCAC reyuire countries
tfo estublish the offense of bribery of G foreign public official; thus far, few
countries in Asia und the Pucific have done so. Increused transhational business,
closer economic ties umony countries, and regional and international economic
inteyration mauke sunctioning of transhational bribery even more urgent.

Sanctions imposed on individudls who carry out bribe transactions may not
deter bribery, especidlly in high value business tfransactions. Therefore, the OECD
and UN Conventions further require countries to estublish licbility of legal persons
for corruption and bribery.
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Implementation of the standards is challenging

The standurds embodied in these Conventions need fo be tfranslated into
nationdl laws und udeyuautely enforced. Implementing—not merely ucceding to
or rutifying—these Conventions is therefore the redl goul. Unfortunately,
implementation remains u challenge, both in Asia and the Pacific und beyond.

It is with this difficulty in mihd that the monitoring mMechanism under the
OECD Convention wus creuted. This process of peer pressure and review hus
cuused humerous countries to muke sighificant chunges so us to bring their legal
systems up to the Convention’s stundards. The mMmonitoring process is dlso
responsible for the ihcreused humber of investigations and prosecutions of
foreigh bribery that have seenh compunies puy hundreds of millions of euros in
fines aund confiscution. This experience of tredty implementation through
monitoring cun be usefully shared in Asia und the Pacific.

UNCAC’s Chapter Il sets out 11 different offenses of corruption, bribery,
and related crimes. These form the core of the Convention, und provide the
point of reference for mMmutudl legyal assistunce, usset recovery and other
mechanisms.

Only 73% of countries which filed reports under the UNCAC self-ussessment
process consider that they have fully implemented the Convention’s mandatory
fprovisions on criminal law; more than one-third of reporting Parties had hot yet
criminadlized bribery of foreign public officidls.

Technicul ussistunce und internutionul experience is
avdilable to support implementation

AN UNCAC support progrum provides technical ussistance to help Parties
fully implement its criminal law provisions. Many countries huve reyuested
leyislutive ussistunce, model leyislation, und legal udvice.

The monitoring process under the OECD Anti-Bribery Conhvention provides
particularly valudable information to support implementation. The countries that
have ratified the OECD Anti-Bribery Conhvention—the first instrument to require its
Parties to crimindlize foreign bribery and sanction legal persons for bribery
dbroud—have collected dlmost 10 yeudrs of experience in translating
infernational standards into hational law. This is valudble, especidlly as the
standards in the OECD Anti-Bribery Convention and the UNCAC dre very similar in
substance.
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Implementing the OECD Anti-Bribery
Convention

Willium Loo und Christine Uriarte
Anti-Corruption Division, Directorute for Finunciul und Enterprise
Affdirs, OECD!

The OECD Anti-Bribery Convention2 cume into force in February 1999,
Since then, the 38 Parties to the Convention have taken steps to implement the
freaty and to monitor ifs implementation by dll Parties. This puper will describe the
experience of the Parties to the Convention in this regard. Ultimately, the paper
hopes to spurk discussion oh how this experience cun be shared with Asiun aund
Pacific countries, so us fo ussist them in implementing infernational standards on
the crimindlisation of bribery.

Key feutures of the OECD Anti-Bribery Convention

The OECD Convention hus a relatively harrow focus in that it is primarily
concerned with the payment of bribes to foreign public officidls in infernational
business transactions. Parties to the OECD Convention dare reyuired to enact
criminal offences outlawing such conduct (umonyg other things). Expressed in
more technicdl jargon, the Convention dedls with the supply side of (i.e., active)
bribery of foreign public officiuls that arises in the context of internationdl
business. This focus was chosen to stem the flow of bribes from compdnies in
OECD countries.

Within this relatively narrow contfext, however, the OECD Cohvention
covers u very broud ranygye of conduct. It concerns hot only yiving, but dlso
offering and promising bribes. It covers bribes to a foreign official given directly or
indirectly through an intermediary. It includes bribes given to un official for the
benefit of u third puarty. It covers bribes not only in Money but dlso in auny other
form.3

The breudth of the OECD Convention cun dlso beehn seen in the definition
of u “foreign public official”. The OECD Convention does hot ohly cover bribery
of officidls in the execufive branch of yovernment; it dlso includes officiuls
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holding leyislative, administrative or judicial office, whether dppointed or
elected. Also covered dre persons exercising u public function, including for a
public agency or public enterprise. Officials and agents of public internationdl
orgunisutions ure dlso included .4

A key feature of the OECD Convention is that both individuals and
compunies (“legul persons”) may be held lidble for transnational bribery. Parties
must take such meusures us May be hecessary, in uccordunce with their legal
principles, o establish the liability of legal persohs for the bribery of a foreign
public official. They must dlso ensure that both individudls anhd compunies who
bribe ure punished with effective, proportionate und dissuusive sunctions. Parties
Mmust dlso be uble to seize und confiscute bribes und the proceeds of bribery.®

Beyond the core criminal offences, the OECD Convention dlso contfdins <
number of complementary fedatures that enhance the fight against transnational
bribery. Purties ure required to muke luundering the proceeds of transnutional
bribery u crime. Fulse uccounting ussociuted with transnational bribery must be
punished. Parties must assist one another by providing mutudl legal assistunce
und extradition where dppropriate. They must dlso have sufficiently broud
jurisdiction to prosecute offences that tuke place wholly or partly in their
territories, und offences thut tuke place dbroad when committed by a hational.
Statutes of limitation must dllow an adequate period of time for investigation and
prosecution.

Commonulities between the OECD Convention und the
UNCAC

These key feutures in the OECD Convention dre very similar to severdl
provisions in the UN Conhvention against Corruption (UNCAC). A compdarison of
the relevant provisions of the OECD Cohvention and the UNCAC is included in
the Annex. It is immediately apparent that the bribery offences in the two
Conhventions employ very similar languuge. Both crimindlise the “promise,
offering, or yiving” of un “uhdue udvantuge”, whether “directly or
indirectly/through intermediuries”, “for un officiul or another person or entity/third
purty” in relation to the officidl’s “performance/exercise of officiul duties”. For the
franshational bribery offence, both Conventions refer to “the conduct of
internationul business”.

The similarities between the provisions on lidbility of legyul persons dre
eyudlly striking. Both instruments require “criminal, civil or administrative liability”
“in  accordunce/consistent with its legdl principles” und with “effective,
proportionate aund dissuusive criminal or nhon-criminal sunctions, including
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monetary sunctions”. The complementary provisions on jurisdiction, mMoney
laundering und false dccounting in the OECD Convention dlso have
compuruble counterparts in the UNCAC.

Monitoring the Implementation of the OECD Anti-Bribery
Convention

Apurt from these substantive provisions, one of the most important features
of the OECD Convention is its mechunism to monitor its implementation. The
OECD Convenhtion requires Parties fo co-operute in currying out u programme of
systematic follow-up to monitor und promote the full implementation of the
Convention.” In lay terms, this meuns that each Party must participuate in o
process for ensuring that dll Parties do whuat the OECD Convention reyuires of
them.

The monitoring process is carried out within the OECD Working Group oh
Bribery in International Business Transauctions. The Working Group consists of dll 38
Parties to the Convention and meets four fimes per year at OECD Heudyuarters
in Paris, France. Delegutes from the Parties may include prosecutors, officials from
law enforcement und Ministries of Justice, und diplomuts.

The Working Group carries out its monitoring function through o peer
review process that comprises two phases (so far). In Phase 1, the Working Group
exumines whether each Party’s domestic leyislation conforms to the OECD
Convention. The exumination looks ut ull uspects of the Convention described
ubove, i.e., it covers laws on the foreign bribery offence, corporute lidbility,
money laundering, false uccounting, etc. Phase 1 diso looks ut compliance with
the 1996 OECD Council Recommenduation on the hon-tux deductibility of bribes.8

For each country dassessment, two Parties are designated ds examining
countries. A yuestionnuire is sent to the examined country to collect relevant
informution. With assistance from the OECD Secreturiat, the two exumining
countries unulyse the leyislation of the examined country and prepare o draft
report for the Working Group. The Group then discusses und adopts the report,
tauking into account the views of the examined country. It dlso makes
recommendutions to the examined country.

In Phuse 2, the Working Group goes beyond looking dt legislation and
studies the legal und institutional structures for enforcing these laws, us well as
other meusures for applying and implementing the OECD Convention. The
procedure is largely similar to Phuse 1—uall uspects of the Convention are
covered, fwo Purties ure again designated as leud examiners for each country
review, aund d quesfionnuire is sent to the examihed country to collect
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information. Phase 2 dlso covers the implementation of other OECD anti-bribery
instruments, including the 1997 Revised Recommendution of the OECD Council,
which covers measures for detecting und preventing the bribery of foreign
officidls.? In Phuse 2, the exuminers and the Secretariat puy a five-duy fuct-
finding on-site visit to the examined country. During the visit, the examining tfeum
meets with the police, prosecutors, judiciary, und government officidls from
relevant ministries (e.y., Ministries of Justice, Interior, Foreign Affuirs, und Finance).
To obtuin different perspectives, the team dlso meets with the business sector,
civil society, practising lawyers, the auditing and dccounting professions,
leyislators, und ucudemics.

After gathering the necessary information, the examining teum prepares u
draft Phase 2 report for the Working Group. The Group then discusses anhd adopts
the Phase 2 report, und dlso mukes recommendutions to the examined country.
Countries are reqyuired to present regular follow-up reports to the Working Group
detdiling their proygress in implementing the recommenduations.

As of December 2008, 37 of 38 Parties to the OECD Convention have
completed their Phase 1 examinations und dll but two have completed Phase
2.10 The exumination reports und recommendautions dre published on the
Internet.’’ Phuse 3 of the monitoring process is expected to beyin in 2010.

Impuct of the monitoring process

The monitoring process hus identified u wide ranyge of weuknesses within
Purties’ leyislation. Some are straightforward, e.g., honh-coverage of offering or
promising u bribe, ubsence of lidbility of legul persons for foreign bribery, or very
low sunctions. Other issues ure mMuch more complex. For instance:

— Bribing through intermediuries: Who constitutes un intermediary? Does
the offence cover intermediuries who dre not aware that they are
beinyg used to bribe?

— Bribes benefiting third parties: Who constitutes u third party? Does the
offence cover u bribe that is fransferred directly from the briber to a
third party, i.e., by-passing the bribed official?

— Definition of u foreign public officidl: Is a person employed by u state-
controlled enterprise considered u public official?

— Corporate lidbility: Are state-owned or -controlled companies liable for
foreign bribery? When is a compuny lidble for bribery by persons acting
on its behdlf? Should liubility for bribery be triggered by the acts of uny
employee, or ohly by the acts of senior munagement and directors?
Whdat if one compuny bribes for the benefit of another member of the
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sume corporate ygroup, such us u subsidiary or u purent compuny?
What if bribery occurs even though the company hus internal controls
for preventing such acts? What if a country’s constfitution does nhot
permit crimindl liability of legal persons?

- Confiscation of the proceeds of corruption: How are the proceeds of
corruption yuuntified, especidlly if the proceeds ure derived from u
contract for services (e.g., for building < bridge) that was obtdined
through bribery?

— Jurisdiction: When should u country exercise jurisdiction to prosecute
foreign bribery that tukes place dbroad? What if the corrupt act is
carried out by u foreign subsidicry abroad?

—  Mutudl legudl ussistunce und extradition: Does bunk secrecy impede
the provision of mutudl legul assistunce? Does the reyuirement of dudl
crimindlity prevent co-operution if the requested stute does hot have u
foreign bribery offence?

As u result of the monitoring process, muny Parties to the OECD
Convention have improved their legislation for fighting foreign bribery. For
exumple, some Parties have estublished liability against compunies and other
legdl persons for foreign bribery, while others have eliminated loopholes in their
foreigh bribery offences. Additiondl legislautive chanhges include extending
jurisdiction to prosecute hationals for foreign bribery committed unywhere in the
world, and expressly prohibiting the tax deduction of bribe puyments.

The monitoring process has dlso identified issues relating to the application
and enforcement of the relevant laws. The Working Group hus found instances in
which < Party has not given sufficiently high priority to investigating and
prosecuting foreign bribery cuses. This often results in dllegdtions that dare not
investiguted or prosecuted, or inh the early termindtion of investigutions and
prosecutions. In other cuses, the Working Group hus observed inudeyuute
resources und skills for investigating foreign bribery. There were dlso examples in
which Purties did nhot desighate d specific agency to investigate und prosecute
foreign bribery cuses, resulting in dllegations that were neylected.

The enforcement uspect of the monitoring process has dlso seen results.
The nhumber of foreign bribery investigations and prosecutions has increused
steadily. As of October 2008, there huve been dt least 65 convictions for foreign
bribery (roughly hdlf in the United States) und 200 ohgoiny investigations (albeit
some in very preliminary stages) uamonyg the 38 Puarties. In ohe cuse, ohe
jurisdiction levied fines und confiscution of over EUR 201 million against G single
compuny. The sume compuny then received further criminal and administrative
pendilties of USD 1.6 billion in a second jurisdiction.
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Progress cun dlso be seen in specific countries. For exumple, the Working
Group hoted in 2005 that one country had hot desighated u specific body for
investiguting und prosecuting foreign bribery cuses. Consequently, u humber of
serious dllegutions were not being investigated. By 2008, the sume country had
designuted u specific body to deul with foreign bribery cuses und spent
significant resources investigating such cuses. It dlso had increused investigations
and obtuined its first conviction for foreign bribery.

Overdll, it is fuir to say that the monitoring process has had sighificant
impuct in improving both the laws reldating to foreign bribery und the
enforcement of those laws. Although there is room for improvement in most
Parties, it is importunt to bear in mind that the OECD Cohvention has been in
force for only 10 yeurs and thut its implementation remains work in progress. It is
dlso important to recdll that before 1999 most Parties did hot have un offence of
foreign bribery, und virtudlly dll Parties dllowed tux deduction of bribes. This
mukes u compelling cuse for u continuing, rigorous monitoring of the
Convention’s implementution.

Sharing the OECD’s experience with Asiu-Pacific countries

The knhowledge und experience dccumulated through the OECD
Convention’s monitoring process could be useful to Asia-Pacific countries.
Becuuse there aure many commonudlities between the OECD Convention und the
UNCAC provisions oh criminadlisation of bribery, experience in implementing the
OECD Conhvention is relevant to the implementation of the UNCAC. This will be
particularly important to roughly half of the Initiative’s members that are Parties
to the UNCAC und will be reyuired to implement the standards in the UN
Convention.

Even for members that are not yet Parties to the UNCAC, meeting the
crimindlisation  standards in - the UN Convention is dun important goul.
Demonstrable compliance with these standards sends o strony messuge that a
country has un effective anti-corruption framework. This, in furn, can help build a
foundution for sustaindble development by attracting investment into the
country. It dlso mukes that country’s compunies more welcome in foreigh
markets. Sound bribery offences ure diso cruciul to recovering stolen assets from
overseus, since obtuining domestic convictions and confiscation orders are vital
to recovery. Compliunce with intfernational stundards on crimindalising bribery can
have positive effects in many dreas.

There are severdl ways to share the OECD experience und khowledye
with members of the ADB/OECD Initiutive. The Inifiutive’s thematic review in 2009
will look dt the bribery offences in its member countries und draw on the
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experience under the OECD Convention. This will be similar to the euarlier
thematic review on extradition, mutuadl legul ussistunce, and usset recovery.'? In
addifion, dll of the Working Group’s evdludations reports are avdilable on the
intfernet.’3 The 2006 Mid-Term Study of Phuse 2 Reports'4 contains a wedalth of
information dbout cross-cutting issues that Parties to the Convention have had to
overcome. Also avdiluble are technicul publications such as Corruption: Glossary
of International Criminal Standards,'® which compures the OECD Convention,
the UNCAC und the Council of Europe Criminal Law Convention on Corruption.

The OECD cun dliso shure ifs experience through technicul events und
conferences, such as this 6th Regional Conference of the ADB/OECD Initiative in
Singupore. Other uvenues cun dlso be explored if there dare sufficient interest
and resources, e.d., missions by experts to interested countries to discuss
common chdllenges, and regiondl expert workshops with the Inifiative’s
members.

Conclusion

Since the OECD Convention came into force in 1999, the Purties to the
Convention huve rigorously monitored its implementation. As u result, the Parties
have accumulated o wedlth of knowledge on the crimindlisation of foreign
bribery in muny countries. Given the similarities between the OECD Convention
and the UNCAC, this body of information will be extremely useful to members of
the ADB/OECD Inifiative s they implement the UN Convention. By sharing this
experience, it is hoped that the Initiative’s members can avoid many of the
mistakes und obstucles that arose in the Purties to the OECD Convention.
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Annex: Compurison between the UNCAC aund the OECD
Anti-Bribery Convention

Bribery Offences

UNCAC

OECD Convention

Article 15 Bribery of hationdl
public officidls

1. Euch State Party shull udopt
such leygislutive und other
meusures us Muy be hecessary
to estublish us criminul
offences, when committed
intfentionuilly:

() The promise, offering or
giving, to u public official,
directly or indirectly, of un
undue advantage, for the
officiul himself or herself or
another person or entity, in
order that the officiul uct or
refrain from acting in the
exercise of his or her official
duties;

(b) The solicitation or
acceptunce by u public
official, directly or indirectly, of
dun undue advantage, for the
officiul himself or herself or
another person or entity, in
order that the official uct or
refrain from acting in the
exercise of his or her official
duties.

Article 16 Bribery of foreigh
public officiuls und officidls of
public international
orgunhisutions

1. Each Stute Party shall adopt
such leygislutive und other
meusures us Mauy be hecessury
to estublish us u criminal
offence, when committed
infentionadlly, the promise,
offering or giving fo u foreign
public official or un officiul of u
public infernutionul
orgunisation, directly or
indirectly, of un undue
advantage, for the officidl
himself or herself or another
person or entity, in order that
the officiul uct or refrain from
ucting in the exercise of his or
her official duties, in order to
obtdin or retuin business or
other undue udvuntage in
relution to the conduct of
international business.

2. Euch State Party shall
conhsider udopting such
leyislutive und other meusures
us muy be hecessury to
estublish us u criminal offence,
whenh committed intentionaily,
the solicitution or ucceptunce
by u foreign public official or
an official of u public
internutional orgunisution,
directly or indirectly, of un
undue advantage, for the
officiul himself or herself or
another person or entity, in
order thut the officiul uct or
refrain from acting in the
exercise of his or her official
duties.

Article 1 The offence of bribery
of foreign public officidls

1. Euch Party shall take such
Mmeusures us MUy be hecessury
to estublish that it is u criminal
offence under its law for auny
person intentionailly to offer,
promise or give uny undue
pecuniary or other advantage,
whether directly or through
intermediaries, to u foreign
public official, for thut official or
for a third party, in order that
the official uct or refrain from
ucting in relation to the
performance of official duties,
in order to obtuin or retuin
business or other improper
advuntuyge in the conduct of
international business.
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Livbility of Legul Persons

UNCAC

OECD Convention

Article 26 Liability of legdl persons

1. Euch Stute Party shull adopt such meusures us
muy be hecessury, consistent with its legal
principles, to estublish the liability of legal
persons for purticipation in the offences
estublished in uccordunce with this Convention.

2. Subject to the leyul principles of the Stute
Party, the lidbility of legul persons may be
criminal, civil or administrative.

3. Such lidbility shall be without prejudice to the
criminal ligbility of the natural persons who have
committed the offences.

4. Euch Stute Party shall, in particular, ensure that
leyul persons held liuble in accordunce with this
article ure subject fo effective, proportionate and
dissuasive criminal or non-criminal sanctions,
including monetary sanctions.

Article 2 Responsibility of Legdl Persons

Euch Party shull tuke such meusures us may be
necessury, in accordance with its legal
principles, to estublish the liability of legal
persons for the bribery of u foreign public official.

Article 3 Sunctionhs

1. The bribery of u foreigh public officiul shull be
punishuble by effective, proportionate and
dissuasive criminal penalties. (...)

2. In the event that, under the legul system of u
Party, criminal responsibility is not upplicuble to
legdl persons, that Party shull ensure that legul
persons shall be subject fo effective,
proportionate and dissuasive non-criminal
sanctions, including monetary sanctions, for
bribery of foreign public officidls.

(.

4, Euch Purty shall consider the imposition of
additional civil or administrative sanctions upon
U persoh subject to sunctions for the bribery of u
foreign public official.

NOTES

1 The opinions expressed und aurguments employed herein do hot necessurily reflect
the officidl views of the OECD or of the governments of its member countries.

2 The full nume of the Convention is: *OECD Convention on Combuting Bribery of
Foreign Public Officidls in International Business Transaction”. All OECD anti-bribery
instruments are avdiluble at: www.oecd.org/duf/nocorruption

Ibid., Article 1(4)(w).
Ibid., Articles 2 und 3.
Ibid., Articles 4-11.
Ibid., Article 12.

o N O 0N W

OECD Anti-Bribery Convention, Article 1(1).

The full haume of this OECD Council recommendution is: “Recommendution of the

Council on the Tux Deductibility of Bribes to Foreigh Public Officiuls”.
9 The full hume of this OECD Council recommendution is: “*Revised
Recommendution of the Council on Combuating Bribery in International Business

Transactions”.
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10 South Africu, which becume a Party to the Convention in June 2007, hus
undergone its Phuse 1 examination und is scheduled for Phuse 2 in 2009. Isruel
becume u Purty in December 2008 und will soon undergo Phuse 1 examination.

12 The Report of the themutic review is avdiluble ut
www.oecd.org/dutaoecd/28/47/37900503. pdf

13 www.oecd.org/document/24/0,3343,en_2649_34859_1933144_1_1_1_1,00.html

14 www.oecd.orgy/dutuoecd/19/39/36872226.pdf

15 www.oecd.ory/dutuoecd/59/38/41194428.pdf
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Setting Globul Standards — the
Criminalization Chapter of the United Nations
Convention uguinst Corruption

Kuniko Ozuki
Director, Division for Treuty Affairs (UNODC)

The United Nutions Convention dguinst Corruption is the first globudl
instrument uguinst corruption, with 128 Stutes Parties and 140 sighutories to dute.,
More than hdlf of the States puarticipating in the ADB/OECD Anti-Corruption
Initiative for Asia and the Puacific are States Parties to the Cohvention, and a
number of others are in the ratification process. The Convention is therefore the
essentidl legal framework for their anti-corruption efforts, together with the OECD
Convention on Combuting Bribery of Foreigh Public Officidls in International
Business Trunsactions. The Convention is bused on four pillars: prevention,
crimindlization and law enforcement, international cooperation, and usset
recovery. For various reusons, Chapter Il on criminulization und law enforcement
cuh be considered the core chuapter of the Convention.

Criminadlisation chupter: The core of the UNCAC

First, it is important to note that the Convention does not contuin G
definition of corruption, but provides a frame of reference through g wide range
of 11 criminul offenses. Five dre mundutory: bribery of nationul and foreign
officiduls (Articles 15 aund 16 puru, 1), diversion of property by public officidls
(article 17), laundering of proceeds of corruption (Article 23), und obstruction of
justice (Arficle 25). Additiondlly, six hoh-manddatory offenses are reguluted, such
us frading in influence (Article 18), illicit enrichment (Article 20) und bribery and
embezzlement in the private sector (Articles 21 and 22).

Second, these 11 offenses do hot only provide the busis for effective
infernational criminadlization of corruption. They dlso serve ds the point of
reference for the other chapters of the Convention — they provide the rahye of
offenses for which international cooperation must be provided und to which the
usset recovery provisions of Chapter V apply. They define the conduct that must
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be estublished us un extrudituble offense (Article 44), und set purumeters for
cuses in which full mutuadl legal ussistance must be ufforded (Article 46). Further, if
such conduct generates proceeds of crime, the Convention regulutes the kind
of mechanisms that States must have in place for the confiscation of such
proceeds (Arficle 31) und for internationdl cooperdation for the purposes of
confiscution (Articles 54 und 55). The proceeds of the conduct defined in those
11 offenses must be returned or disposed of uccording to Arficle 57 of the
Convention. Given their role in the fucilitation of international cooperdtion, the
11 offenses of the Convention have a centrdl role as emerging globdl standards
in criminal law.

Third, the 11 offenses regulated in the Convention ure complemented by
U humber of provisions on enforcement. States are, inter dlia, obliged to establish
rules on the lidbility of legul persons (Article 26) and onh the protection of
withesses, experts und victims (Artficle 32), and to establish u sufficiently wide
jurisdiction for the udjudicution of the offenses (Arficle 42). These complementary
provisions ensure that the 11 offenses of the Convention dare not symbolic, and
cun be used efficiently und effectively by luw enforcement und the judiciary for
the prosecution of offenders.

Implementinyg the Convention muy be difficult

Implementing the Convention aund making the crimindlization and law
enforcement provisions operational is not an eusy fusk.

Information-gathering is first step toward informed decision-making, aund
full ratification and implementation of the Convention. It dlso highlights States’
chdllenges und technicul ussistunce needs. In order to inifiute the process of
guthering information on the implementation to the Convention, UNODC
developed u self-ussessment checklist addressing specific issues, embedded in u
user-friendly software adpplication. The results were very encouraging. In
November 2008, 73 Stutes, including eight Stutes purticipating in the ADB/OECD
Anti-Corruption Initiative, had submitted their self-assessment reports.

In its resolution 2/1, the Conference of the States Parties welcomed the
development of the self-assessment checklist. It further requested the Secretariat
to explore the option of expunding the self-ussessment checklist to creute
comprehensive information-gathering tool. An expert group meeting waus held in
Vancouver, Cunudu, on 15-17 April 2008, on the formulation of comprehensive
soffware to gather information on the implementation of the five crime-related
internutionul legul instruments that fall under the mundute of UNODC: The United
Nations Convention uguinst Corruption, the United Nations Convention aguinst
Transnatfional Organized Crime and the three Protocols thereto. After being
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consulted und test-run with Member Stutes, the final version of the
comprehensive, computer-bused tool will be presented for endorsement to the
Conference of the Stutes Parties ut its third session.

Self ussessment status on criminal stundurds

Considering the central role of Chapter I of the Conhvention, full
implementation is essential for the implementation of the other parts of the
Convention. The self-assessment reports on Chupter 1| seem positive ut first
glunce: 73% of the reporting Parties consider the crimindlization chapter fully
implemented. This is a very high humber, especidlly compuared to the reported
figures regurding the usset recovery chapter. However, on specific drticles much
remuins to be done: 10 States Parties reported partial or non-criminalization of
the offense of bribery of hationdl public officidls with dll elements regulated in
Article 15 of the Convention. In uddition, the complex provision on mMohey
laundering provided particularly chdallenges, resulting in 16 States Parties that
reported partial or non-implementation of Article 23. It is particularly serious that
24 States, more than ohe-third of the reporting Parties, reported partial or hon-
crimindlization of foreign bribery in Article 16 puragraph 1.

The self-assessment checklist requests States Parties to report on their
technical assistunce needs und provide information onh technicual dssistance
dlready provided. This makes the self-assessment reports u valuable tool for the
planning and coordination of technical assistunce on the global and country
levels. Of those States Purties that reported partial or hon-implementation, 68%
reyuested technicul ussistunce. The types of technicul ussistunce most frequently
requested (both yeherdlly und for the provisions onh crimindlization) were
leyislative uassistunce, model leyislation and legul udvice, followed by the
development of un action plun for the implementation of the relevant provisions
und u site visit by un anti-corruption expert.

UNODC hus provided technical assistance for the implementation of the
Conhvention, unti-corruption policies, und judicial reform to a humiber of countries
that dilso purticipute in the ADB/OECD Initiutive. These countries include
Bunhyludesh, Fiji Islands, Indonesia, Kyrgyz Republic, Thuiland, and Viethum.
UNODC launched a mentor program in 2007, with the objective to provide top-
level und long-term specidlized expertise through the placement of unti-
corruption experts within government institutions tusked with the control und
prevention of corruption. Beneficiary countries that dlso participate in the
ADB/OECD Inifiutive are the Kyrgyz Republic und Thailund.
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The Fiji Islunds, Indonesia, Mongolia. and the Philippines are participating in
the Voluntary Pilot Programme for the Review of Implementation of the
Convention run by UNODC. In the Pilot Prograumme, 29 countries from dil regions
are testing a variety of review methods, bused oh d peer review methodology.
The proyrum is guthering experience for the estublishment of u mechanism to
review UNCAC implementation. This experience will be reported buck to the
Conference of the States Parties dt its third session. Further, the program entdils
an importunt technical ussistunce component, Tuking the self-ussessment us u
starting point, countries ure discussing their implementation gups, technical
assisfance needs and technicul assistunce opportunities in detail with their
reviewing parther countries and the Secretariat, At the request of the country
under review, priorities for further action or an action plan cun be developed.

Technicul ussistfunce to foster implementaution

The Conference of the States Parties has established an Open-Ended
Intergovernmental Working Group on Technicual Assistunce. In its resolution 2/4,
fitled “Strengthening coordination and enhuncing technicul assistunce for the
implementution of the Convention”, the Conference renewed the mandate of
the Working Group to advise und ussist the Conference in the implementation of
its mandate on technical assistance. The Working Group will hold its second
intfersessionul Meeting on 18-19 December 2008. It will review States’ heeds for
technical ussistunce, give guidunce on priorities for technicul ussistance und on
coordination of dctivities, and discuss the mobilisation of hecessary resources.

Implementing the Convention is a complex and challenging task. It is
essentidl to support the Conference of the States Parties on the way toward its
third session in Qutar in November 2009. It will be hecessury to rdise the humber
of rdtifications, to collect more accurate and more comprehensive information,
to prepure the estublishment of a strony und efficient mechanism for the review
of the implementation of the Convention, und to join forces in providing
technical ussistunce toward the highest standuards of quality and coordinution.
Good practices und the exchunhye of experience in the implementation of the
Convention are an important part of this task. International criminal law
stundards are hot set when u Convention enters into force; sefting international
criminal law standurds is a dynumic process that requires full und onhyoihy
commitment of States und the international community.
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Effective Anti-Corruption Enforcement:
Another Flight of Fuhcy?

Mauthew Joseph, Deputy Principdl Senior State Counsel,
Attorney-Generdl’s Chambers, Singapore!

The advent of trunsnutional crime und corruption has seen the duwn of
the bewitching hour for dll Stutes. However, States must not take the attitude, us
did the witches in Shakespedare’s Macbeth, that “Fair is foul, foul is fair,” States
must dlways use effective but fuir meuns to pursue und dpprehend criminals
involved in transhational crime.

Never has our common ugendu in Asiu und the Pacific been so symbiotic,
mutudlly beneficial, und convergent—from combuting piracy, druy trafficking,
people smuydling, monhey laundering to bribery und corruption—dall calling for
greuter regiondl and bilateral cooperation.

Developments over the pust 20 yeurs have resulted in several interhational
fredties dimed ut combuating corruption or bribery. As a result, States more often
than not have hud to enuact or umend domestic leyislation to yive effect to the
anti-corruption treaty—in addition to revising or modifying how such crimes dare
investiguted und prosecuted.

Naturdlly, fulfilling international obligations does hot end with simply
enacting legdislation. Tredties dare just words on u piece of puper. Effective
compliunce requires the substantive backing of a well-structured system of
enforcement. The dim of this puper is to address the issue of enforcement, by
illustrating the dichotomy between balancing domestic interests, which usudlly
tend to promote economic interests of a State, especidlly developing
economies. The ultimate objective is hot to offer un exhaustive andlysis of the
infernational law relating to corruption, but rather to engender debute and
discussion by highlighting some of the more vexed issues which have become
dppurent over the yeurs.
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Bribery in the intfernationul context—the phenhomenon of
globdlization

Historicdlly, the notion that certdin regions of the world are more “corrupt”
than others hus been well documented. In the course of his impeuchment tridl
for corruption, Warren Hustings, the first Governor of Benyul, urgued before the
House of Lords that the socio-political hature of Asia meunt that the act of
accepting bribes wus perfectly acceptuble, and that he should not be judged
bused on morul stundards of the West, Hustings was ucquitted.?

There is dlso the notion that only the lower echelons of u bureuucrucy
dllow themselves to be tempted by corrupt payments. The corollary of this, of
course, is that senior officidls are in fact imMmune to such temptation and
impervious to such attempts ut inflection on their character.

Even u cursory yglunce ut the events of the pust 20 yeurs would result in a
unhiversal rejection of the dbove presumptions. Centfuries-old bias anhd
stereotyping have to be discurded in light of humerous high-profile corruption
scundals. From Marcos o Montfesinos, Abuchu to Chiluba, Heads of State,
military rulers, intelligence chiefs, corporute executives, Nutionul Olympic
Committee officidls, cricket and footbdll stars, probably ho job or post has been
immune to the pervusive reaches of the corrupt act. Indeed, it muy well be that
every person has u price ut which she or he cun be “bought”. However, the
dilemmu for the globudl luw enforcement community is that for many, the price is
dll too eusily payuble. Moreover, the phenomenon of globudlization hus creuted
a borderless world, and cross-border transactions and interactions dre
commonplace. Likewise, improvements in technoloyy fucilitate the euse with
which large sums of monhey cun be moved dround without rdising suspicion. This
has created more opportunities for bribery to occur at dll levels.

It is not surprising, therefore, thut the corresponding period hus seen the
advent of numerous infernational legal instruments, such us:

- 1996 Orygunizution of Americun States Inter-American Convention
Aguinst Corruption (OAS Convention);

- 1997 Organisation for Economic Co-operdation and Development
Convention oh Combuting Bribery of Foreign Public Officidls in
International Business Transuctions (OECD Anti-Bribery Convention)

— 2000 United Nations Convention Aguinst Transhational Organized Crime
(UNTOC); und

— 2003 United Nations Convention against Corruption (UNCACQC).

Let us how cohsider some key uspects of these Conventions.
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Multiluterdl initiatives — “Put your money where your mouth

IS

Monitoring

The OAS Convention, which entered into force in 1997, murked u muyjor
friumph in the fight aguinst corruption. At the time, it was distinctive in that it
included developed dund developing countries, und displayed what cun be
regurded us u defiunt rejection of corruption, ygiven the various politicdl
upheduvdals which were plaguing the developing countries of the Americus region
at that time. Compuared with some later initiatives, the OAS Convention wus
uheud of ifs time in some uspects: It upplied not only to uctive bribery (the yiving
of the bribe) but dlso to pussive bribery (the receiving of the bribe), und reyuired
States to enact leyislation crimindlising such acts. Nevertheless, some critics view
the OAS Convention s fluwed, given its weuk monitoring of implementation,
which has only in the pust five yeurs picked up puce.

The OECD Anti-Bribery Convention, which entered into force in 1999, has
the central focus on combuting bribery of foreign public officidls through the use
of domestic law,? estublishing the jurisdiction of domestic courts for offenses by
their nationuls which occur ubroud—but does hot dpply to bribery which is
purely domestic, and does hot reyuire legislation to criminalize bribery of u
Staute’s own public officials. However, unlike the OAS Conhvention,
implementation of the OECD Anfti-Bribery Convention is monitored closely.
Monitoring is carried out by the OECD Working Group onh Bribery, and takes
place in two phases: Phase 1 monitoring ussesses whether States Parties huve in
place legislation in conformity with the Conhvention’s standards; Phase 2 dssesses
whether leygislative und institutional frameworks are effective in practice.

Article 5 of the OECD Anti-Bribery Convention forbids any state, in
investiguting dllegations of corruption, from taking into consideration “national
econhomic interest, the potential effect upon relations with another State or the
identity of the haturdl or legal persons involved.” Therefore, States are required to
develop and implement “hard” coordinated unti-corruption policies aund legul
frameworks to combut bribery of foreigh public officiuls in uccordunce with the
fundamental principles of their own legdl systems. There is no reyuirement to
establish or promote “soft” anti-corruption practices on the ground to prevent
corruption. Furthermore, the periodic evaluution of anti-corruption laws and
procedures is only discretionury und is dlso subject to the usudl resource and time
constraints that usudlly plague such evaluation processes.

The Convention agadinst Corruption (UNCAC), upproved by the Viennu
neyoftiuting ad hoc Committee, waus adopted by the UN Genheral Assembly by
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resolution 58/4 of 31 October 2003. The UNCAC had the distinction of becominy
the first legdlly binding, internationul anti-corruption instrument. Conceived und
born out of the growiny redlization that corruption dllows orgunized crime und
terrorism to flourish, reduces foreign direct investment, und is un obstucle to
sociul and economic development, it would nhot be surprising to expect the
UNCAC to contuin robust provisions on implementation and o strong review
mechunism. In a most heavy dund telling omission fraught with sighificance, the
UNCAC does hot actudlly contfain any explicit review mechanism at dll. Instead,
its Arficle 63 (7) merely stutes is that the Conference of Stutes Parties “shall
establish, if it deems hecessary, any dppropriate mMechanism or body to dssist in
the effective implementation of the convention.” The use of such discretionary
lunguuge appedars to be an attempt by the neyotiating States to display an
ideoloyicul hew bottle but which actudlly contuined ho hew wine. Is the UNCAC
therefore goiny to be u cuse where the puper rhetoric does nhot mutch the
ground redlity? Only time will tell.

The issue of enforcement

Let us move uway from the issue of monitoring implementation to the issue
of enforcement. It is hecessary to begin with UNTOC. The UNTOC wdas envisaged
us U meuns to remove some of the problems which had hindered international
law enforcement efforts uguinst certduin crimes commonly ussociuted with
orguhnized criminal groups. For this purpose, it establishes u wide runge of
cooperution meusures und technical assistance provisions. Corruption was one
of the four key organized crimes that UNTOC identifies. UNTOC hot only requires
States to ddopt laws to crimindlize dctive and passive bribery, but diso
emphasizes that States “shdll take medsures to ensure effective action by ifs
authorities in the prevention, detection and puhishment of the corruption of
public  officidls, including providing such authorities with adequdte
indefpoendence to deter the exertion of inappropriate influence on their actions”

Unfortunutely, the UNTOC is hot without defects. Its Article 9(1) provides
that a State Party is to take meusures “appropriate und consistent with its legal
system”. Effectively, this medns that States cun avdil themselves of dn
“exception” und uvoid effective enforcement on constitutional grounds. Indeed,
in some countries, Heuds of Stute und Heuds of Government and even other
high-ranking officidls enjoy immunity from criminal prosecution. This can thwart
effective prosecution und dlso the fracing, seizure, and forfeiture of proceeds of
corruption, especidlly if the immunities ure ubsolute or broudly defined.

The UNCAC arrived soon thereufter, perhups to address some of these
issues. The UNCAC requires States to specifically provide for enforcement
medusures, such us the udoption of u code of conduct for public officidls and the
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estublishment of anti-corruption units. Improving upon the OECD Anti-Bribery
Convention, the UNCAC requires the crimindlization of both dactive and passive
corruption. Further, it also provides for the liffing of bunk secrecy in relevant cuses
and establishes an extensive jurisdictional busis, specificdlly including pussive
personulity jurisdiction.®

Having had d look dat the purumeters estdblished by some recent
infernational instruments, we how furn o a case study illustrative of some of the
involved issues.

Cuse study—The BAE sugu

The December 2006 decision by the UK’s Serious Fraud Office (SFO) to
abundon ah investigation into dlleged corruption involving BAE Systems und the
Government of Saudi Ardabiu to procure lucrative defense contracts sparked
large-scaule media uprour.

On 14 December 2006—und ho doubt aware of Arficle 5 of the OECD
Anti-Bribery Convention—Attorney-Generdl Lord Goldsmith informed the House
of Lords that the SFO investigation info BAE wus being disconfinued. He
expluined thut the decision had been taken dfter the SFO had considered thut
proceediny with the investigation would jeopurdize the UK's national security
interests in that it would dumage important security ties with Saudi Arabia.

It appedars that the UK authorities fuced a dilemma: On the one hand, the
investigution could have been halted without any difficulty bused on domestic
luw; on the other hand, the strict requirements of the OECD Anti-Bribery
Convention would hot permit such an abrupt halt,

As mentioned dbove, the OECD Anti-Bribery Convention makes it clear
thut neither considerations such us hutionul economic interest nor potential
effects on relations with other States should influence the decision of whether or
not to prosecute. Therefore, while it is debutuble whether or hot the decision to
stop the investigution was a genuine cuse of protecting national security interests
or simply a commercial decision, the fauct remuins that the resulting widespreud
media coveruyge, in the UK and dbroud, brought into sharp focus the potential
conflict between the interests of the State versus its international treaty
obligutions.

Whether or hot the UK has complied with its obligations under the OECD
Anti-Bribery Convention cun be debuted.¢ However, perhups more importantly,
one heeds to consider what kind of impuct the BAE cuse has had in the globdl
fight aguinst corruption. It would uppedar extremely difficult to avoid the
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conclusion that the SFO decision may well have sighificantly weukened the UK's
role und imuge in the worldwide fight agadinst corruption. However, is this
necessurily u hew position? The UK's appaurent fdilure to properly enforce laws
prohibiting the bribery of foreign public officiuls had been identified s
weuakness before: the OECD previously adversely cited the UK on the grounds
that ho prosecutions had been brought in the UK since the Convention wus
ratified in 19991

However, this beys the yuestion of whether prosecutions themselves or
even conviction rates should be the sole or key criteria of a successful unti-
corruption enforcement policy. | leuve this difficult issue for further discussion
during our workshop deliberdtions, to benefit from the collective wisdom of dill
the puarticipunts in this conference.

By way of compuarison, and perhaps u model from which we in Asia and
the Pacific cun borrow from and adapt: the US Department of Justice and the
Securities and Exchange Commission (SEC) actively police the US Foreign Corrupt
Practices Act (FCPA). Authorities in the US huave dlso been quick to upply the
FCPA jurisdiction extru-territoridglly to hon-US compunies.

Goiny forwurd

As some commentutors have pointed out, "it is one thing to tell the world
that one’s nation is puarticipating in un internationul convention, and another
mutter dltogether to actudlly live up to the convention itself.”? Essentidlly, States
Purties fo a Conhvention have to tuke onh bourd the ideu that sighing that
Convention is just the beyinning, not the end.

As the experiences in other jurisdictions that have implemented
international anti-corruption initiatives show, there is u futility of purpose when
there is little or no impuct on the ground—this is pure lip service. The guestion is:
how cun we remedy this situdation? How cunh we ehsure that this does not
happen?

It would seem that the unswer to these yuestions has been with us, but we
may have inadvertently let it slip by. Firstly, during the drafting of the UNCAC,
Norway submitted o proposal for a two-phuse evdludation bused on the
mechanism practiced for the OECD Anti-Bribery Convention. The first phuse
would focus on ensuring that domestic legislation is in line with the Convention,
and u second phuse would conhsist of  study of enforcement measures put in
place.

This proposdl is hot hovel as far as previous Conventions are concerned.
Where it does gyet interesting, however, dre Norwuy’s proposdls for
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noncompliance, which included meusures such ds targeted technicdl
assistance, us well us suspension from the Convention. However, this proposul did
not garner much support, and hever made it pust the drafting stage for a variety
of reusons. This wus unfortfunate. Recent lessons show that Norway’s proposdl,
though seemingly far-reaching at the time, would not be such a bud thing from
toduy’s perspective—especidlly in relation to o soft-targeted technicul-
ussistunce-und-cupucity-building upprouch, us opposed to u hard *hume-una-
shame” approach.

Additiondlly, the role that the UNCAC accords to civil society is weuk: a
mechuhnism may be estublished to “ussist in the effective implementaution of the
Convention”, but only if “it deems it hecessury”.8 This dllows Stutes u lurge deyree
of leeway to decide if and how far to incorporate the Convention info domestic
law. Notwithstanding its wedknesses, the monhitoring mechanism practiced for
the OECD Anti-Bribery Cohvention demonhstrates that peer review and mutudl
evdluation cun help rdise public awareness. Likewise, the role of NGOs, such us
Transpurency International (T1), cannot be unhderestimated. Its lobbying aund
monitoring efforts around the world have kept dlive the idedl of wiping out
corruption on the globdl agendd, and have enhsured that this does hot remain a
fious hope.

Conclusion

In his messuge to the Third Globdl Forum on Fighting Corruption and
Sufeguarding Integrity, former UN Secretary-General Kofi Anhan said, “Corruption
impoverishes hationul economies, undermines democrutic institutions and the
rule of law, und facilitutes the emergence of other thredts to human security,
such us orgunized crime, humuan frafficking, and terrorism”.

The formual or “official” position of compunies is, of course, thut bribes are
unacceptuble. When it comes to doing business, however, muny compunies will
no doubt ucknowledye (ulbeit in hushed tones) their fear that they will lose the
dedl to someonhe who does puy “fucilitution pauyments” or “teu money”.

Problems with enforcing the OECD Anti-Bribery Conhvention demonstrate
the chdllenyes of reducing corruption in practice. Although focused, widely
ratfified, and eyuipped with a well-planned Mmonitoring system, it has yet to
produce sighificant chunges in redlity. Likewise, the lack of consensus on
developing u monitoring Mechanism for the UNCAC, us seen ut the UNCAC
conference in Bdli in Junuary 2008,° trunslutes info u lack of incentive for
effective enforcement.
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Therefore, what is reguired will be d sustuinuble, consistent, und
coordinuted effort not only by States to reuffirm their commitments under the
respective Conventions, but dlso a conhsidered effort by businesses to ensure that
dll transactions are corruption-free. Then, the issue will redlly turh on how far
government coordination extends. If it extends to impressive lawmaking but not
to effective law enforcement, then we dare no better off thun when the guestion
of drafting u convention against corruption was raised for the first time during the
Viennu neyotiations for the Convention against Transnational Orgunized Crime
dlmost u decude uyo.

Let me conclude now—it has been said that the 21st century will be the
century of change. It is believed that more things will change in more places in
the next 10 yeurs than in the pust 100 yeurs. We dre direudy withessing the
tfumultuous changes that the US subprime crisis brings and that has how dlreudy
changed into an dlimost unprecedented yglobdl financial crisis. What will hot
change, however, is the scourge of corruption aund the globdl threut it poses to
developed und developing countries dlike.

Corruption poses u serious threat to democracy, the rule of law, human
rights, internationdl peuce and security—and strikes ut the core vdalues of the
United Nations. Internationul cooperution hus never been so criticdl to preserve
internationul peuce und security.

It needs to be emphuasized that international initiatives, regional fredties,
and UN Conventions do hot solve the corruption problem. Political commitment,
lawmaking, und rigorous und unrelenting luw enforcement ure crucidl, if these
impressive documents should hot remuain just pretty words onh paper. Al States
must play their part, and the UN’s role ih providing technical assistauhce dand
cupucity building through its Global Program against Corruption is < critical step
in the right direction—toyether with the work of the ADB/OECD Anti-Corruption
Initiative for Asiu und the Puacific.

We have heard of the three “T"s of the 21st century—Trade, Technoloyy,
and Terrorism—and that dll three are deeply interconnected. They dlso bring the
world to un importunt T-junction. There is dlso for us, here in Asia und the Pucific
and in the world dt large, a fourth T—THREAT of corruption. If we make a wrony
turh, the roud will leaud to disuster. In the globdl fight agdinst corruption,
infernational initiatives combined with effective domestic legislation and efficient
luw enforcement have hever been so crificdl to ensure international stability,
regionul pedce, und security — AND u better life for dill.
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NOTES

1

The views expressed by the writer dre his personal views und do not reflect the
views of the Attorney-Generul’s Chambers of Singupore or of the Government of
Singupore.

The Impeuchment of Warren Hastings, Papers from a Bicentenary
Commemorution, 1989, Edinburgh University Press.

Art 1(1) of the Convention on Combuting Bribery of Foreign Public Officidls in
International Business Transactions (OECD Anti-Bribery Convention). The full text of
the Convention is avuiluble at
www.oecd.org/document/21/0,3343,en_2649_34859_2017813_1_1_1_1,00.html

Art 9(2) of the UNTOC.

Art 42 of the UNCAC.

The report regurding the UK by the OECD Working Group on Bribery, the body thut
ussesses the implementution of the OECD Anti-Bribery Convention, is avuiluble at
www.oecd.org/document/24/0,3343,en_2649_34859_1933144_1_1_1_1,00.html

Luz Estu Nugle, ‘The Chdllenges of Fighting Globul Orgunized Crime in Latin
Americu’, 26 Fordham International Law Journal (2003), 1649, ut 1665.

Art 63(7) of the UNCAC.

Tl hus lubelled this development us u ‘mujor setbuck’. See
www.franspdrency.org/news_room/lutest_news/press_releuses/2008/2008_02_01_u
ncac_final
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Chupter 3

Corporute compliunce
programs und inteyrity
systems

All stakeholders must confribute to the fight against corruption in business.
Businesses, which dre often the source of bribes und illicit puyments, dlso have
role in reducing corruption—und have begunh to uct accordingly. Individudl
compunies dre taking daction, and some industries in specific countries have
taken collective steps us well. This chupter summarizes unti-corruption action at
the individudal-compuny level, which wus discussed in the workshop on
Corporute compliunce programs and inteyrity systems. (Chupter 5 presents the
workshop onh collective uction by businesses).

In the wdke of numerous corporate scunduls und in un ever-changing
regulatory environment, business leuders ure becoming more uware of the legul
and repututiondl risks ussociated with corruption. This workshop uddressed the
components of effective corporute compliunce programs und tools to ussist
business, lurge und smull, to design und implement uppropriate integrity systems.

Three overdll themes—"three 'Ts’“—stood out.

- “Tone ut the top.” In business, us in government, strony leudership und
fersonul commitment from the top dre essential.

— “Tone in the middle.” Statements of principle from compuny leudership
are hot sufficient. Compunies dlso heed effective ethics and
compliunce systems to ensure that middle munagement endorses und
upplies unti-corruption policies.

- “Trust.” Compunies need the trust of governments und customers to
secure their socidl “license to operute.” They ulso heed the trust of their
employeses if their anti-corruption strategies are to be taken seriously.
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Rebeccu Li of Hong Kong’s Independent Commission Aguinst Corruption
(ICAC) chuired the workshop. The other puarticipunts included

- Onhe compuny pructitioner: Eddie How, Reyiondl Heud of Business
Integrity, Shell Eastern Petroleum Pte Ltd, Sihngupore.

- Two consultunts:  Neil Thamotheraum, PriceWaterhouseCoopers,
(Thdiland), und Peter Coleman. Deloitte (Singupore);

— One civil society representative: Jermyn Brooks, Director, Private Sector
Programs, Transparency International; and

- One reyulutor: Juthiku Rumunuthan, Accounting und Corporute
Reyulutory Authority (ACRA), Singupore.

1. Drivers: why do compunies heed to develop compliunce
and inteyrity programs?
Recent events have highlighted the need for integrity in business.

The scunddals surrounding the collapse of Enron led to cudlls for higher
stundards of senior munhugement wdccountubility, both in the US aund
internationally. The Enron dffuir undermined public trust in Major compaunies, und
governments und compunies themselves ure still working to rebuild confidence.
One importunt outcome waus the 2002 US Sarbanes-Oxley Act (SOX) which has
led fo importunt corporate governunhce reforms. Other countries have
infroduced their own corporate governunce reforms; Jupun’s meusure, pussed
info law in 2006, is known informally s *J-Sox”.

A second, reluted driver hus been tighter enforcement of the US Foreigh
Corrupt Practices Act (FCPA). The FCPA upplies to both US compuhnies and
individuals, and foreigh compdanies listed in the US. All OECD countries how have
leyislation similar to the FCPA in place—crimindlizing bribery of foreigh public
officiuls anywhere in the world (for instunce, in Asia und the Pucific).
Enforcement of such legdislation has incredased in OECD countries because of the
monitoring mechanism unhder the OECD Anti-Bribery Convention.

Many countries aure how stepping up their unti-corruption efforts. The
clearest example is Siemens, which was convicted of foreign bribery dand
subjected to millions of euros in fines and confiscation in the US and Germany.

Asia-Pucific countries are dlso craucking down on compunies thut bribe.
Juthika Rumunuthan’s presentation on Singupore’s Accounting and Corporate
Reygulutory Authority (ACRA) und Mr. Wany Huanggeny'’s view from the Chinese
Ministry of Supervision present ongoing initiatives to combut private sector
corruption.
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Findlly, high ethical standurds are good business, enubling compunies to
aftract and retdin the best staff; win the respect of customers und suppliers; and
ulfimately operate profitably and sustainably.

2. What are the keys to yood compliunce programs?

Transparency International, the International Chamber of Commerce und
the World Economic Forum'’s Parthering Aguinst Corruption Initiative have issued
guidelines for effective compliaunce programs. Key factors include:

— Stronyg leudership. Business leuders must muke clear, through action us
well us words, that high standards of ethics dare essential to their
compunies’ success.

— Codes of ethics. Compunies’ ethics codes must tuke into uccount their
specific industries and cultures. Shell’s Statement of Generul Business
Principles is an exumple.

- Implementation. Statements of principle are not enough. Compuny
compliunce programs must include fraining, risk dussessments, und
audits.

Peter Colemun of Deloitte emphusized the importunce of “whistle-
blowiny.” Compunies must provide concerned employees with u secure meuns
of communicution to report suspected ethicdl lupses to sehior munugement.
Whistle-blowing systems must be properly publicised within the company, but
dlso be fruly confidential.

Eddie How expluined how Shell’s inteyrity system works. The Business
Integrity Division receives extensive resources, and Mr. How's sole responsibilities
are reluted to business inteyrity.

The muin elements of successful compliunce programs dpply to both
compunies und public sector ugencies. Clure Wee of the ADB’s Integrity Division
cited similar components in the workshop on Fighting Corruption and the
Sustainable Development Agenda,

3. Some problem situations

The workshop briefly addressed how to deudl with problem situations. What
cun compunies do if they believe that competitors are winhing contracts
through bribery? Or if they discover evidence of internal corruption?
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Severdl importunt factors should yuide compunies’ uctions in these
situations, including the qudlity of evidence dand the likely otfitude dand
responsiveness of the host yovernment.

Where comjpunies uncover evidence of internal corruption, they may be
reluctunt to report to government agencies they believe to be corrupt. Similarly,
compunies ure often reluctunt to report cuses of bribery by their competitors,
puarticularly if the evidence is incomplete. They may choose to stop competing
for projects in the sume jurisdiction, rather than reporting their suspicions.

4. Chudllenyges

Chdllenges in promoting corporate compliunce und inteygrity systems
include

poor ethicul stundards ut the senior level: the “tone ut the top” is not
dlways us positive us it should be;

— ehsuring compliunce ot the middle-munugement level is dlways
demundiny, especidlly in high-risk countries;

major compdunies (such as Shell) can afford business integrity divisions;
this is more difficult for smaller firms with limited resources;

honhest compunhnies have to develop strategies to win business in the
face of competition from corrupt rivals.

5. Emerying best practice for business: Selected resources

— Business Anti-corruption Portal, in addition to providing country
information, includes flow churts expluining the due diligence process
etc. www.business-unti-corruption.com/Home.usp

Control Risks and Simmons & Simmons. 2007. Facing up to Corruption.
A Practical Business Guide, offers u combination of dandlysis and
advice www.control-risks.com/pdf/Fucing_up_to_corruption_2007_
englishreport.pdf

International  Chamber of Commerce Rules of Conduct and
Recommendutions to Counter Extortion contuins g set of principles
that can be used us u model for individuul compuny codes
www.iccwbo.ory /policy/anticorruption/

OGP—International Associution of Qil & Gus Producers is u leuding
industry association. The OGP has published a humber of reports on
issues reluted to corruption. These include Guidelines on Repututional
Due Diligence www.oyp.org.uk/pubs/356.pdf and OGP Training
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Templute. Combutiny Corruption wWwWw.0yp.org.uk/pubs/
352.pdf

— TRACE Internationdl is u US-bused membership organization, origindilly
set up to vet und wvdlidute commerciul uyents and other
intermediuaries. Most of its resources are how restricted to members, but
g number of “articles and publications” dre publicly dccessible
www.traceinternational.ory

— Trunspuarency International Business Principles for Countering Bribery
include u guidunce document und u six-step implementution process
www.transparency.org/globul_priorities/private_sector/business_princi
ples

— Trunspurency International Anti-corruption Training Manudal is designed
specifically for the infrastructure, construction und enyineering sectors.
The munuul dims to help users uchieve u befter understunding of
corruption und how to uvoid it. It can be used by individudls, and by
compunhies us part of their corporate training www.transpurency.ory/
tools/contracting/construction_projects/section_b

— UN Globul Compuct—'Business Aguinst Bribery” is u book-length report
with examples of best practice in due diligence und other dreus
www.uhylobulcompuct.oryg/Issues/transpurency_unticorruption/Public
ations_x_Documents.html

—  World Bunk: “Towdards u More Systematic Fight Against Corruption—the
Role of the Private Sector” presents an e-discussion from July 2006
siteresources.worldbank.org/CGCSRLP/Resources/ediscussion. pdf

— World Economic Forum—Parthering Aguinst Corruption Inifiative
www.weforum.org/en/initidtives/puci/index.nhtm

The workshop on Corpordate compliance programs and integrity systems
presented g humber of perspectives on ethical business behaviour. The drivers
that motivate compuanies to develop compliance und inteyrity programs include
() increused reyulation resulting from high-profile corporate scanddls; (i) stricter
enforcement of the US Foreigh Corrupt Practices Act (FCPA) including aguainst
non-US compunies listed on US stock exchanges; (i) stricter enforcement of
foreign bribery in other puarties to the OECD Anti-Bribery Convention; (v) legadl
reforms in emeryging markets; (v) the finuncidl crisis and the decredusing public
frust in compuanies; and (vi) the business cuse — unethicul behaviour is hot
sustainable in the current business environment.

Chudllenges ihclude how to operate in an environment with corrupt
competitors, intfernhal corruption within o compuny and/or a group of compuanies,
and how to uddress the specific heeds of SMEs. The role of the public sector was
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dlso debuted; speukers stuted that legyal frameworks should address private-to-
private corruption und that corporate disclosure reguirements cun help to
strengthen the reguldatory framework. Participunts concluded both policy and
regulation dare heeded, in addition to voluntary initiatives designed dand
implemented by the private sector. The fight aguinst corruption requires that the
private and public sectors, us well as civil society, work toyether.
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Corporate Compliaunce Programs and
Integrity Systems: Singapore’s Experience

Juthika Rumunathan, Chief Executive, Accounting und Corporute
Regulatory Authority (ACRA), Singupore

The Accounting und Corporute Reyulatory Authority (ACRA) of Singupore
is responsible for the reyistration and regulation of compunies, businesses, limited
ligability partherships, und public accountaunts und accounting entities. Hence,
ACRA plays u direct role us the regulutor of corporute bodies, overseeinyg their
incorporution und operdtiondl  dffdirs  including compliunce with relevant
legislation such as the Compuanies Act. In its oversight of the auditing profession,
ACRA dlso indirectly works toward ensuring corporate compliance with
disclosure reguirements und the integrity of the finuncidal reporting regime.

ACRA's vision is for Singupore to be the trusted und best place for business.
Our mission is fo provide u responsive und frusted regulatory environment for
businesses dund public duccountaunts. Essential to achieving this Mmission is
contfinudlly strengthening the inftegrity of our regulutory framework through
constant review and refinement of our legdislation and policies, us well us
effective corporate regulatory actions.

A disclosure-bused regime

Singapore operates a disclosure-bused regime bused on a reyulatory
strateyy involving un informed muarket that reacts to relevant information. On
fundumental level, compuny directors have the duty to act in the best interests
of the corporute entity. These include disclosure obligutions, which dare primarily
the responsibility of directors, who rely on information und advice given by others
such us advisors or employees under certuin conditions. Annudl audits reyuired
of 