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Foreword

Well-functioning democracies rely on the trust and confidence of citizens and
businesses, which legitimise the decisions taken by government officials and create the
conditions for effective policy making and implementation. In turn, trust and confidence
in government depend on integrity and transparency, to the extent that they set high
standards of conduct in the public sector.

With the approval by the Italian Parliament of Law No. 190 in November of 2012, on
“Provisions for the prevention and prosecution of corruption and illegality in public
administration”, Italy is investing in trust by strengthening integrity in the public sector.
The Law provides a welcome paradigm shift towards a comprehensive corruption
prevention approach in Italy’s public sector due to its focus on planning, coordination and
evaluation. It complements existing performance management provisions and broadens
internal control mechanisms, addressing important gaps in Italy’s integrity framework,
and advancing the implementation of international standards and commitments from the
United Nations, the Council of Europe and the G20.

This OECD Integrity Review provides evidence-based guidance to help Italy advance
towards full implementation of the core elements of the Law, including institutional
coordination, codes of conduct, whistle-blower protection and integrity risk management.
Together, these elements are essential components of a solid integrity framework: an
independent national anticorruption authority, tasked with coordinating and assessing a
national integrity plan, and shared ownership and responsibility with public agencies and
public sector employees, to whom the Law provides both the mandate and the means to
prevent, monitor and report corruption.

The Review highlights the need to underpin coordination with clearly defined roles
and responsibilities, and effective mechanisms to plan, monitor and assess
implementation of the future anti-corruption plans and strategies, especially at the sub-
national level. Further strengthening the capacity for integrity management — particularly
arrangements for internal audits, information-sharing, and clear reporting channels —
would facilitate continuous institutional learning. Proactive support mechanisms, through
awareness building and training, will be also important to achieve full implementation of
the new code of conduct and whistle-blower protection legislation. Likewise, fully
leveraging integrity risk management as a tool to prevent waste, fraud and corruption in
public administration will require capacity building and a strong effort of alignment with
broader internal control mechanisms.
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4 _ FOREWORD

Italy’s tomorrow depends on the actions it takes today. Decisive implementation of
the Law, and continued efforts to embed the public sector with a renewed culture of
integrity, both at national and sub-national level, will be critical for restoring trust in
government and strengthen the viability and sustainability of the economic recovery
efforts. The OECD stands ready to continue working with the Italian government in
strengthening the capacity of its public sector to design, promote and implement better
policies for better lives.

Angel Gurria,

— . T
—

OECD Secretary-General
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Executive summary

Structural reforms require trust to be successfully restored

Italy is undertaking a series of critically important reforms as part of its response to
the economic and social crisis. As in many other OECD countries, particularly in Europe,
pro-growth policies have been — and will likely continue to be — accompanied by severe
austerity measures to achieve fiscal consolidation. Such measures include reductions in
healthcare expenditure, public employees’ wages, and pensions. As a result, Italy is
facing a highly complex policy environment where there are high expectations of
effective, decisive government action to safeguard the interests of the general public over
those of the privileged few.

In this context, the success of earmarked reforms will rely heavily on the capacity of
the government to restore trust in its commitment and ability to guide the country towards
sustainable economic growth. At the time of this peer review, however, less than one-
quarter of Italian citizens had confidence in the quality of government decision making.
Concerns over public integrity and corruption stand out as key elements underlying this
prevailing lack of trust.

Trust can be restored by strengthening public sector integrity

The level of perceived corruption in Italy has risen continuously since 2007, while
trust in the government’s ability to control corruption has declined steadily since 2000.
Italy’s national audit office, the Corte dei Conti (Court of Auditors) estimates that the cost
of corruption in Italy in 2011 was approximately EUR 60 billion, the equivalent of the
federal government deficit in the same year.

To restore trust in the Italian government, the public sector needs to be embedded
within a comprehensive integrity framework. Attempts have been made in the past to
strengthen public integrity as part of broader measures. One such effort was the so-called
“Brunetta Reform” in 2009 that sought to modernise the public service and improve its
efficiency and transparency. However, no comprehensive anti-corruption package had
addressed the widely acknowledged gaps in the public integrity framework until Law
No. 190 of 6 November 2012.

Known as the Anti-Corruption Law (“the Law”), it goes a considerable way towards
filling the gap in integrity and anti-corruption legislation. It signals a paradigm shift from
punitive to preventive in the Italian government’s approach to corruption. The law
enshrines public sector integrity management principles and strengthens existing
corruption prevention through the designation of a new anti-corruption authority, a
detailed framework for the adoption of a national anti-corruption plan, and measures to
identify and prevent conflicts of interest in the public sector.

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013
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Comprehensive public sector integrity reform: The challenge of
institutionalisation

The Anti-Corruption Law represents a unique opportunity for Italy to strengthen the
viability, sustainability, and effectiveness of its ongoing economic structural reforms by
institutionalising a revitalised culture of integrity anchored in new, improved public
management institutions, tools and processes. If properly and effectively implemented,
the law could have a major long-term political and economic impact on the practices,
behaviour and attitudes of the government and citizens in Italy.

The widespread recognition amongst stakeholders of the Law’s relevance to the
Italian context has fostered a favourable institutional environment ahead of
implementation. The key contribution of the OECD integrity review is to provide
guidance on the implementation of the Law’s key integrity and corruption prevention
provisions — particularly those pertaining to institutional co-ordination, the regulation of
public servants’ conduct and whistleblower protection, and the management of integrity
risks in public sector activities.

The review also considers good practices and lessons learned from OECD member
countries. They offer insights into corruption prevention mechanisms and contribute to
the ongoing discussion on effective implementation and how an integrity framework
would function. The review concludes each chapter with proposals for action that draw
on OECD member countries’ best practices with the ultimate aim of supporting Italy in
its efforts to enhance integrity in the public sector and restore trust.

Key findings and recommendations

The Anti-Corruption Law goes a long way towards addressing important gaps in
Italy’s integrity framework. The issues that the Law seeks to regulate reflect Italy’s levels
of perceived corruption and the maturity of its corruption prevention measures. The
Law’s provisions are, to a large extent, responses to recommendations made in
international peer reviews — particularly the need to address whistleblower protection,
conflicts of interest, the regulation of codes of conduct, and the appointment of an
independent anti-corruption authority. The Law also supports implementation of
international standards and honour commitments, such as the G20 Action Plan on
Corruption, the United Nations Convention against Corruption [UNCAC], the Council of
Europe’s civil and criminal law conventions on corruption and OECD recommendations.

The broad support that the Law has won should be leveraged for implementation. The
issues that the Law addresses have won a wide recognition amongst stakeholders for its
relevance and timeliness. Expectations for decisive action towards full implementation
are high. To ensure that implementation is followed through, the relevant authority — in
this case the Independent Commission for the Evaluation, Integrity and Transparency of
Public Administration (CIVIT) — should prepare a detailed implementation plan with a
multi-year approach. Such a plan should include: 7) a detailed implementation roadmap,
with clearly identified inputs, outputs, and responsibilities; i) compliance benchmarks
and indicators; iii) a three-year implementation budget which would propose possible
partnerships for economies of scale (with the School of Public Administration, for
example); 7v) an annual implementation assessment report which should be made public.
In addition, CIVIT, together with the Department of Public Administration (DPA), should
identify the need for additional regulation requiring executive action. In this regard, the
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government approved a legislative decree in March 2013 on publication requirements,
transparency and disclosure of information by the public administration and a legislative
decree as to the "incompatibility and the prohibition of assignment" aimed at regulating
the assignment of managerial functions in the Public Administrations. Moreover, a code
of conduct for public servants was approved by the Council of Ministers and to be
adopted by decree of the President of the Republic, aims at ensure quality of services
provided, prevention of corruption, duties of diligence, loyalty and impartiality. The code
contains a specific section for public managers.

These proposed integrity and anti-corruption tools need to be embedded within Italy’s
current public administration structures if trust is to be restored. Roles and responsibilities
for implementing them, and for monitoring and evaluating their implementation, should
be clearly defined among complementary bodies. Support mechanisms that draw on
existing international good practices should be developed, while the capacity of integrity-
management — particularly arrangements for internal and external audits, information-
sharing, and awareness-building — should be further enhanced. Monitoring the efficiency
and effectiveness of the public service is closely tied to accountability. Accordingly, it is
important to continue implementing the Brunetta Reform’s performance management
provisions together with complementary efforts for enhancing integrity and transparency.

Extraordinary attention should be given to institutional co-ordination and
co-operation. Like in many OECD countries, corruption prevention functions in Italy
have become increasingly scattered as public sector activity has grown in volume and
complexity. As a result, the country’s anti-corruption institutional set-up suffers from a
lack of clearly attributed functions and co-ordination mechanisms among corruption
prevention institutions. The Anti-Corruption Law partly addresses this lack of clarity by
making CIVIT the national anti-corruption authority (in line with the provisions of the
United Nations Convention against Corruption).

The numerous additional tasks that CIVIT has been assigned under the terms of the
Anti-Corruption Law prompt concerns that it may be overburdened. If it is to rise to the
challenge it must build an effective, co-ordinating capacity and be able to rely on a
predictable budget. It should map out a clear reporting and information flowchart in order
to identify any duplication and information-sharing opportunities, and monitor how
public institutions implement anti-corruption plans and strategies, particularly at the sub-
national level.

The role of the Independent Performance Evaluation Units (OIVs) is a notable
absentee from the Law’s provisions. It will need to be carefully assessed and clearly
delineated throughout implementation, particularly given the OIVs’ complementary tasks.
They could, however, be leveraged to complement and support managers in their new
corruption prevention duties.

Finally, specific co-ordination arrangements will need to be created to support and
monitor implementation at the local level, given the silence of the Law in this regard. The
need to empower CIVIT to ensure compliance (e.g.through sanctions) should be
evaluated in the future in the light of the implementation experience.

Implementation of the new code of conduct should seek to achieve a cultural shift.
Although Italy has had a code of conduct for public officials since 2001, the Anti-
Corruption Law provides that, within six month of its being approved, a new code be
drafted to supersede the current one. This review identifies three guidelines to that end:
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e Combine participative, evidence-based approaches to define the content of the
code. Early participation will facilitate later adoption and, more importantly,
institutionalisation by, for example, fostering common understanding and
commitment;

e Offer pro-active guidance through proper awareness raising, educating,
counselling, monitoring and training.

e Embed the provisions of the code of conduct within appropriate enforcement
mechanisms to ensure compliance.

This three-pronged approach will support the institutionalisation of a culture of
integrity in the public sector.

A fully functional whistleblower protection mechanism will need specific measures,
such as clear reporting channels for effective implementation. The risk of corruption is
significantly heightened in environments where the reporting of wrongdoing is not
supported or protected. The Anti-Corruption Law provides, for the first time in Italian
legislation, specific protection for public officials who expose corrupt conduct. These
employees cannot be sanctioned, fired or otherwise discriminated against, directly or
indirectly, for exposing wrongdoing. Nor can their identity be disclosed without their
express consent.

The review, however, identifies important gaps that will need to be addressed as
implementation starts. They include “good faith” provisions, clear reporting channels so
that whistleblowers know to whom they should disclose wrongdoing, and redress for
whistleblowers who suffered reprisals. Furthermore, the importance of awareness
building as implementation progresses cannot be overstated if a true cultural shift is to be
achieved.

Embed corruption risk management within core public management functions. Risk
management as a tool to prevent waste, fraud and corruption in public activity is an
example of the comprehensive new sweep of the Anti-Corruption Law. It requires both
central and local government public entities to draw up multi-year corruption prevention
plans. Risk management practices need to be integrated with internal control, as in many
OECD countries, to ensure that the different systems complement each and do not just
constitute an extra layer of bureaucracy. The full institutionalisation of risk management
practices within systems of internal control will require the definition of common
guidelines and tools, active training, and appropriate external oversight of implementation
by institutions such as the Court of Auditors. In addition, a broader understanding of risk
management would not only help prevent corruption. It would favour the achievement of
a public entity’s strategic, operational, and administrative goals.
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Chapter 1

Restoring confidence in sustainable growth

Italy, the euro area’s third-largest economy and the world’s seventh-largest, has been hit
hard by the economic crisis since 2008. The severe economic crisis and ensuing austerity
measures have eroded citizens’ trust in the ability of governments to effectively safeguard
public interest. This chapter argues that strengthening integrity in the public sector and
preventing corruption will not only support the restoration of trust in the Italian
government — a key determinant of sustainable growth — but also contribute significantly
to its objectives of fiscal consolidation, economic growth, and social fairness.

The statistical data for Israel are supplied by and under the responsibility of the relevant Israeli
authorities. The use of such data by the OECD is without prejudice to the status of the Golan
Heights, East Jerusalem and Israeli settlements in the West bank under the terms of international
law.
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Introduction

To help guide the implementation of Law No. 190 of 6 November 2012 (known as
the “Anti-Corruption Law”), Italy’s Department of Public Administration (DPA) asked
the OECD’s Public Governance and Territorial Development Directorate to undertake a
public sector integrity review. The DPA requested that the review’s focus should be on
the law’s preventive aspects, particularly institutional co-ordination, codes of conduct,
whistleblower protection, and integrity risk management. Although the Anti-Corruption
Law also contains numerous repressive provisions, they remain beyond the scope of the
review.

The methodology proposed by the OECD in undertaking the review builds upon a
combination of tools:

e a desk review of information on the Italian context in response to a request for
detailed information from the Italian authorities;

e interviews conducted with relevant actors by the OECD;
e analysis of comparative data and external assessments of the Italian context;

e a peer review process with the participation of officials from other OECD
member countries.

Also incorporated in the review are good practices and lessons learned from OECD
member countries. Such insights into corruption prevention mechanisms contribute to the
ongoing discussion on how best to implement the integrity framework and ensure that it
produces results.

This report is divided into seven chapters, starting with the Italian context in relation
to integrity and anti-corruption in the public sector. This chapter supplies key facts and
data and describes the broad public service reforms that have paved the way to
reinforcing integrity in the Italian public sector. Chapters 5, 6 and 7 analyse the key
elements of the Italian integrity framework which the Anti-Corruption Law addresses —
institutional co-ordination, codes of conduct, whistleblower protection, and integrity risk
management — and examines their implementation and long-term sustainability.
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Key facts and data about Italy

Land People
Population in 2010 (thousands) 60 051
5 Number of inhabitants per km’ 199
Totgl area (thousapd iyl 301.3 Annual population growth rate in 2010
Agxz‘lcultural land in 1995 (thousand (%) 05
Loy S 165.2 | Fertility rate in 2008 14
Population of major cities in 2010 Life expectancy in 2007 315
(thousands) Labour force in 2010 (thousands) 24 975
Rome 4155 -
Milan 3123 Numbers employed in 2010
Naples 3 080 (thousapds) 22 872
Tt 2298 axgilonliini 2ol
industry (in 2010) 6511
services 15471
Production Foreign Trade
GDP (EUR bn) in 2010 1 549 Exports of goods and services in 2010
GDP per capita (USD) in 2010 34 161 (% of GDP) 26.8
Gross fixed capital formation (% of Main export categories in 2010 (% of
GDP in 2010) 19.5 total exports)
Origin of gross domestic product at manufactured goods 39.8
2010 market prices (as % of total) fabric and textile goods 11.0
agriculture 1.7 chemical products 6.7
industry 17.3 transport equipment 10.2
construction 5.3 mineral fuels 4.3
other 75.68 Imports of goods and services in 2010
(% of GDP) 28.5
Currency Main import categories in 2010 (% of
total imports)
Monetary unit Euro foodstuffs 6.0
(EUR) manufactured goods 24.4
Currency units per USD (daily metal, ores and scrap metal 9.9
average) chemical products 8.7
in 2010 0.7550
in 2011 (March) 0.7136

Source: OECD (2011a), OECD Economic Surveys: Italy 2011, OECD Publishing, doi:
http://dx.doi.org/10.1787/eco_surveys-ita-2011-en.
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Revenue, expenditure and debt

The Italian system of government is more and more decentralised and there are plans to
further extend spending and revenue powers to the regions. Central government funds
essential expenditure at the regional and local levels. Compared with other OECD
countries, social security funding accounts for a high proportion of total revenues and
expenditures.

Figure 1.1. General government gross debt as a percentage of GDP, 2010

90 203 22.7
80 - 301 37.0
70 4 149

60 173 7.1
311

0
Revenues ‘

Expenditures Revenues Expenditures

Italy OECD31

W Series] MSeries2 OSeries3 DSeries4

Note: Data for Chile, Mexico and Turkey not available.

Source:  OECD  (2011b), Government at a Glance, OECD Publishing, Paris, doi:
http://dx.doi.org/10.1787/gov_glance-2011-en.

To ease the ongoing economic crisis, Italy has introduced a number of fiscal stimulus
packages. Their aggregate size is among the smallest of all OECD members due to the

country’s limited room for fiscal manoeuvre that results from its relatively high levels of
debt — 109% of GDP in 2010.

Figure 1.2. General government debt as a percentage of GDP, 2010
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Note: Data for Japan are from 2009.

Source: Central government debt, OECD StatExtracts.

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



1. RESTORING CONFIDENCE IN SUSTAINABLE GROWTH - 19

Public procurement

Figure 1.3. Public procurement as percentage of GDP Figure 1.4. Public procurement expenditure
_ compared to other main components of
general government expenditure, 2009
0.12 1
OECD34 0.9 0.19 017
0.13 08
0.7 029
06 037
1 0.5
0.4 0.25
0.1 03 0.22
Italy o2 029
0.1 022 5
0.11 o ‘
ITA OECD 31
| . . . . . . : WPublic procurement
0 0.02 0.04 0.06 0.08 0.1 0.12 0.14 B Compensation of employees
02006 ®@2009 DiSocial benefits other than social transfer in kind

OOthers

Note: Data for Australia is missing.

Source: OECD (2011b), Government at a Glance, OECD Publishing, Paris, doi: http://dx.doi.org/10.1787/gov_glance-2011-
en.

Figure 1.5. Public procurement expenditure by level of government

OECD 31 46% 54%

Italy 21% 79%

0% 20% 40% 60% 80% 100%

B Centrallevel OSub-centrallevel

Source: OECD (2011b), Government at a Glance, OECD Publishing, Paris, doi: http.://dx.doi.org/10.1787/gov_glance-2011-
en.
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Public procurement (cont.)

Table 1.1. Transparency in public procurement, 2010

Central Contracting Df)mestlc % of OECD countries
. printed or .
procurement entity . - that publish
website website clectronic information*
journal

Information for potential
bidders Yes Yes No 97%
Selection and evaluation v v v
criteria es es es 91%
Tender documents

Yes Yes No

79%

Contract award

Yes Yes Yes 97%
Justification for award

No No No 599,
Tracking procurement
spending No No No 32%
*Percentages refer to the share of OECD countries that reported publishing information “always” or
“sometimes”.

Source:  OECD  (2011b),  Government at a  Glance, OECD  Publishing,  Paris, doi:
http://dx.doi.org/10.1787/gov_glance-2011-en

Like the majority of OECD countries, Italy publishes most public procurement information on

its national e-procurement website managed by Consip, a public stock company owned by
Italy's Ministry of Economy and Finance (www.acquistinretepa.it).

Table 1.2. E-government building blocks and e-procurement, 2010

E-enabling laws and policies Italy OECD25
R iti d f digital signat

ecognition and use of digital signatures 0 100%
Electronic filing in the public sector 0 38%
Administering PPPs for e-government projects 0 64%
Services offered on single-entry procurement website Italy OECD34
Tender searches 0 62%
Tracking of outcomes of contracts 0 299
OECD percentages refer to percentage of responding countries answering in the affirmative. ]
] Yes!!. [l Noll.Ll[! Data unavailable

Source:  OECD  (2011b), Government at a  Glance, OECD  Publishing, Paris, doi:
http://dx.doi.org/10.1787/gov_glance-2011-en.

In 2009 Italy launched (then updated in July 2010) a comprehensive e-government action
plan, known as “e-Gov 2012”. It is intended to improve online services, increase efficiency,
boost interoperability between government departments, and develop digitalisation in the
most critical ones (e.g. health, education, justice). Europe’s ninth e-government benchmarking
survey (Capgemini et al., 2010) recognised Italy as one the countries that has performed best
in e-enabling a variety of services.
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Integrity and transparency

Freedom of information (FOI) legislation in Italy requires the government to publish budget
documents, audit reports, and administrative data sets. This information is generally available
on ministry/agency websites or a central online portal. Italy is also one of the few OECD
countries that publish lists of public servants and their salaries, although this provision applies
only to select positions. Similarly to over one-half of OECD countries, Italy has requirements
in place for publishing information in open data formats in order to promote the re-use of
information by other parties.

New standards of transparency, aimed at fostering control by citizens, were set in 2009 as part
of the so-called “Brunetta Reform” (see Part [.L1XX). From 2011, each government
department must adopt the Triennial Programme on Transparency and Integrity. Since 2011,
the Independent Commission for Evaluation, Integrity and Transparency (CIVIT) has posted
online reports on the transparency data sets available on ministry and government agency
websites. In 2012, it also published reports on the transparency of ministries and national
government agencies.

Table 1.3. Disclosure of public sector information, 2010

Proactive disclosure

Types of information disclosed Italy OECD 32 Publication channels
Budget documents O 94% CP, MA

Audit reports O 72% MA

List of public servants and their salaries O 28% CP, MA

Sharing of administrative data

Administrative data sets 0 63% MA

Requirements on publishing in open data formats Yes 53%

[JRequired by freedom of information (FOI) laws to be proactively published

[J Not required by FOI laws, but routinely proactively published nevertheless

[J Neither required nor routinely published

CP: central portal; MA: ministry or agency website; OW: other website

OECD percentages refer to the percentage of the 32 responding OECD countries which either require that information be
published by law or, while not requiring it, nevertheless publish information routinely.

Source: OECD (2011b), Government at a Glance, OECD Publishing, Paris, doi: Attp.//dx.doi.org/10.1787/gov_glance-
2011-en.
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Table 1.4. Level of disclosure of private interests in the three branches of government by country, 2010

EXECUTIVE BRANCH | LEGISLATIVE BRANCH | JUDICIAL BRANCH
Ministers Upper
Prime or PP Lower House
L House N Judges  Prosecutors
Minister Members of] . Legislators
. Legislators
cabinet
Assets ° ° o o o o
Liabilities o o o o o o
Income Source [ (-] o o o o
Income Amount o o o o o o
Outside position: Paid ® ® o o o o
Outside position:Non-
i ® ® [ o [ [
Gifts P P P P P P
Previous Employment (- o o o o o
Ir ion is dit and publicly avai online or print

Information is disclosed and not publicly available
Information is disclosed and publicly available upon request
Disclosure is not required

Prohibited

n.a. indicates not applicable (e.g. country has no President)

“." indicates that data are missing

1TO00G®e

Source:  OECD  (2011b), Government at a Glance, OECD Publishing, Paris, doi:
http://dx.doi.org/10.1787/gov_glance-2011-en.

Figure 1.6. Level of private interest disclosure in the executive branch, 2010
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Source: OECD (2011b), Government at a Glance, OECD Publishing, Paris, doi: http.://dx.doi.org/10.1787/gov_glance-2011-en.
Italy hit hard by the economic and financial crisis

Italy, the euro area’s third-largest economy and the world’s seventh-largest, has been
hit hard by the economic crisis since 2008. Comparison of its financial health prior to the
downturn with its situation today reveals a gloomy picture. The unemployment rate is on
the rise. According to the OECD, of Italy’s 60.33 million inhabitants in 2011, 10.8 %
were unemployed — a substantial increase over the 6.9% recorded in the second quarter of
2008. GDP growth in 2011 was 0.4%, much lower than the OECD average of 1.8%.

Central government debt increased from EUR 1 573.8 billion in 2008 to EUR 1 794.4
billion in 2011 (EUROSTAT, 2011), a rise of 14%. The general government debt ratio is
now 109% of GDP, almost twice the OECD average of 55% (Figure 1.7). In 2010, Italy
had the third-highest general government debt ratio of all OECD countries.
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Figure 1.7. General government debt as a percentage of GDP (2010)
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Source: OECD StatExtracts (n.d.), Government deficit/surplus, revenue, expenditure and main aggregates, OECD
Publishing, http://stats.oecd.org/Index.aspx? DatasetCode=SNA_TABLE12, accessed on 8 January 2013

According to the OECD, Italy’s general government expenditure, setting the 2011
total of EUR 788.1 billion against the total government revenue of EUR 728.3 billion
reveals a deficit of EUR 59.8 billion.

In response to the economic crisis, Italy is embarking on an ambitious structural
reform programme as part of its economic recovery and pro-growth strategy. Shaping this
structural reform agenda is a focus on multi-pronged initiatives to foster competition in
product markets, tackle labour market dualism, strengthen governance, improve the tax
system and tax administration, and encourage innovation. As in many other OECD
countries, pro-growth policies have been — and will likely continue to be — accompanied
by severe austerity measures to achieve fiscal consolidation. Measures include reductions
in healthcare expenditure, public employee wages, and pensions. But will these policies
be enough to reactivate and, more importantly, sustain economic growth in the long term?

Restoring trust vital for sustainable economic growth

The severe economic crisis and ensuing austerity measures have eroded citizens’ trust
in the ability and commitment of governments to defend public interest over that of the
few. Grassroots movements have sprung up across the globe to express discontent and
demand stronger accountability from the authorities.

In Italy, the level of trust in the national government is alarmingly low. In a Gallup
poll from April 2012, only 24% of Italian respondents said they had confidence in their
government (Figure 1.8). The figure represents a drop of eight percentage points from a
similar survey in November 2011.
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Figure 1.8. Level of trust in national governments in OECD countries, 2012 or most recent year data.
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Against that background, the success of identified reforms will rely heavily on the
capacity of the Italian government to restore trust in its ability and commitment to guide
the country towards sustainable economic growth (Horvath, 2012; Zak and Knack,
2001)." Only a new sense of trust will renew private sector faith in Italy’s future success,
encourage investments” and promote innovation (Knack and Keefer, 1997).°

Today, concerns over integrity and corruption stand out as key factors in the
prevailing lack of trust in Italy’s public sector.

Restoring trust in the public sector calls for more integrity, less corruption

The Italian Corte dei Conti (Court of Auditors) has estimated the annual cost of
corruption in Italy to be approximately EUR 60 billion (Dipartimento della Funzione
Pubblica, 2010). The figure is equivalent to 7.6% of annual general government
expenditure, or the entire 2011 federal government deficit.

The perception of Italy’s governance performance — measured against commonly
used indicators —worsened between 2000 and 2010 and has probably been aggravated by
the crisis (Figure 1.9). Trust in the government’s ability to control corruption declined
particularly steeply from 2000.
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Figure 1.9. How perceptions of governance evolved from 2000 to 2005 and 2010 in Italy

2000 | 2005 | 2010 | 2000 | 2005 | 2010 | 2000 | 2005 | 2010 | 2000 | 2005 | 2010 | 2000 | 2005 | 2010 | 2000 | 2005 | 2010

Voiceand

Political Stability Government Regulatory Quality Ruleof Law Control of Corruption
of Violence T Effectiveness

Note: The World Bank’s Worldwide Governance Indicators give an indication of people’s perception of the extent to
which public power is exercised for private gain. Higher values denote better outcomes.

Source: Worldwide Governance Indicators, World Bank, Attp.//info.worldbank.org/governance/wgi/sc_country.asp.

The trend shown in Figure 1.9 is further reinforced by data on the public perception
of corruption. Already significantly higher in Italy in 2004 than in other OECD countries,
the perception has worsened since the onset of the global downturn (Figure 1.10).
According to Transparency International’s Corruption Perceptions Index, Italy (in 69th
place) has the highest level of perceived corruption among OECD countries after Mexico
(in 100th position) and Greece (80th).

Figure 1.10. Evolution of public perceptions of trust in Italian government compared with OECD averages,
2004-11

70 71 7.2 7.0 6.9 6.9
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Source: Transparency International, Corruption Perception Index, www.transparency.org/research/cpi/overview.

Trust in the ability of the government to curb corruption effectively is very low, with
64% of the Italian public considering government action ineffective, according to
Transparency International’s Global Corruption Barometer (Figure 1.11). Similarly,
Eurobarometer findings reveal that 75% of the Italian population believe that their
government is ineffective at fighting corruption (EC, 2012). Eurobarometer also reports
that 71% of Italians felt that there was too little prosecution to deter people from bribery
and that the vast majority (85%) felt that court sentences in corruption cases were too
lenient.
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Figure 1.11. Italians’ perception of corruption according to the Global Corruption Barometer

In the past 3 years, how was the level of corruption in Italy How would you assess your current government's actions in the
changed? fight against corruption?

O Decreased B Ineffective

O Neither
O Effective

OSame

B increased

Source: Transparency International (2011), Global Corruption Barometer 2010/2011,
www.transparency.org/research/gcb/overview.

Strengthening integrity in the public sector and preventing corruption will not only
support the restoration of trust in the Italian government— a key determinant of
sustainable growth. It will also contribute significantly to its objectives of fiscal
consolidation, economic growth, and social fairness. More integrity and less corruption
will help prevent the waste of available resources and enhance revenue collection, thereby
reducing the budget deficit. In addition, greater integrity will improve public sector
performance and thereby bolster the government’s ability to do more with less.

Efforts to strengthen integrity and deter corruption should be a key priority cutting
across the structural reforms being undertaken by the Italian authorities. In this regard, the
passing of the Anti-Corruption Law on 6 November 2012 amid difficult economic
reforms deserves acclaim and sets an example of bold leadership that will likely have
implications beyond Italy’s borders.

Notes

1. According to Horvath, trust is one of the chief determinants of long-term growth. Zak
and Knack (2001) estimate that “the investment/GDP share rises by nearly one
percentage point for each seven-percentage point increase in trust”.

2. Economic agents in highly trusting environments enjoy lower transaction costs. For
further discussion, see Horvath (2012).
3. Knack and Keefer (1997) find that low levels of trust can discourage innovation and

that “trusting societies not only have stronger incentives to innovate and accumulate
physical capital, but are also likely to have higher returns to accumulation of human
capital”.
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Chapter 2

Strengthening integrity in the Italian public sector

Over the last few years, Italy has introduced major reforms designed to modernise public
administration, improve services, and increase citizens’ participation in public decision-
making. This chapter presents an overview of these reforms. Legislative Decree
150/2009, known as the “Brunetta Reform”, provided a comprehensive framework for
improving labour productivity as well as civil service efficiency and transparency. The
chapter summarises some of the open-government-related tools that leverage web 2.0
technologies for innovation in the civil service and citizens’ engagement.

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



30 - 2. STRENTHENING INTEGRITY IN THE ITALIAN PUBLIC SECTOR

Earlier efforts to enhance transparency, accountability and openness

Over the last few years, Italy has introduced major reforms designed to modernise
public administration, improve services, and increase citizens’ participation in public
decision-making. Reforms have included measures to foster transparency, accountability,
and organisational performance.

Among the most recent reforms was Legislative Decree 150/2009. It implemented
Law 15 of 4 March 2009, often referred to as the “Brunetta Reform”. It set out a
comprehensive framework for improving labour productivity as well as civil service
efficiency and transparency. Two operational pillars underpinned those goals:

e a system of incentives and performance evaluation in the public sector, based on
the recognition of the merits and shortcomings of civil service executives and all
government employees;

e auser-centred approach that focused on transparency and information disclosure.

With regard to transparency, the Brunetta Reform extended the range and scope of
transparency expectations within the civil service (OECD, 2010) beyond the public
access to information granted by Law 241/90. The reform required:

e All public institutions to adopt the Triennial Programme on Transparency and in
order to ensure full access data and foster a culture of integrity and legality.

e Information to be made available includes performance planning and results,
individual reward schemes, and all other aspects of a government department’s
operations. The Programme should also include action taken to support citizens’
participation in public decision-making. Managers failing to comply with or
implement transparency and integrity programmes would face sanctions.

e Independent Performance Evaluation Units (OIVs) to be put in place in order to
support management in correctly implementing the performance management
cycle.

e They are also tasked with backing policy-making bodies in activities relating to
financial planning, designing and setting objectives, and linking these objectives
to financial resources. Furthermore, OIVs exercise the strategic oversight referred
to in Article 6(1) of Legislative Decree 286/1999, a function previously carried
out by the former Internal Audit Units (SECIN). Finally, they must validate the
Triennial Programme and certify that all transparency and integrity obligations
have been met.

e The creation of the Independent Commission for Evaluation, Integrity and
Transparency (CIVIT) to provide technical support in preparing the Triennial
Programme on Transparency and Integrity; centralise data on performance; define
professional qualifications for OIV members; and support a culture of integrity
within the civil service.

e The duties of CIVIT chiefly concern the prevention of corruption in central
government departments through the improvement and enhancement of
performance management, quality of services, and transparency and integrity.

e Civil service bodies to foster citizen-centred scrutiny.
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e Aspects of organisational performance defined by the Brunetta Reform include
the quality and quantity of citizen and stakeholder participation through two main
channels: stakeholder engagement and customer satisfaction measurements
(OECD, 2010).

Implementation of the Brunetta Reform has seen the transparency agenda in Italy
advance significantly. Since it came to office on 22 December 2009, the CIVIT has
operated in three areas within its remit — transparency, performance, and service quality.
It has drawn up a set of guidelines for preparing and updating multi-year transparency
plans, while guiding and co-ordinating civil service departments in implementing the
measures set forth in the Brunetta Reform.

At national level, most public administration organisations have adopted the Triennial
Programme on Transparency and Integrity, appointed a qualified internal expert with
responsibility for transparency, and launched online transparency, assessment and merits
sections in their websites. These new web pages offer easily accessible, comparable data
on how departments are organised, their activities, and their use of public resources.
Today, Italy is a leader among OECD countries regarding the disclosure of public
information.

Table 2.1. Disclosure of public sector information in Italy

\ [IRequired to be proactively published by Freedom of Information (FOI) laws
\ [INot required by FOI laws, but proactively published as a matter of routine
\ [Neither required nor routinely published

CP = central portal; MA = ministry or agency website; OW = other website

OECD 32 refers to the percentage of the 32 countries that either requires that information be
published by law or do not require it but routinely publish it nevertheless.

Disclosure of public sector information, 2010

Types of information disclosed Italy | OECD 32 | Publication

Budget documents N 94% CP, MA

Audit reports N 72% MA

List of public servants and their salaries N 28% CP, MA
Sharing of administrative data

Administrative data sets N 66% MA

Requirements on publishing in open data formats Yes 53% _

Source:  OECD  (2011), Government at a  Glance, OECD  Publishing, Paris, doi:
http.//dx.doi.org/10.1787/gov_glance-2011-en

In parallel, a number of critical processes have benefited from efforts to leverage
information as a tool for greater transparency.” One such set of processes relates to public
procurement, where structures and mechanisms designed to promote openness have been
instituted:

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



32 2. STRENTHENING INTEGRITY IN THE ITALIAN PUBLIC SECTOR

e The Observatory of Public Contracts (whose central branch is the Directorate
General of the Authority for the Supervision of Public Contracts [ASPC]) collects
and assesses data on the structural characteristics of the public procurement
market and how it is evolving. It also compiles statistics on the number and value
of awarded procurement contracts classified by location, procurement entities,
and award procedures. It uses the criteria of efficiency and value for money in the
procurement process. The Observatory watches the market for any malfunction or
anomaly which it identifies against a checklist in order to:

— assess whether rebates granted in a tender are excessive compared to average
rebates;

— track the number of bids tendered in each bidding procedure;

— compare the locations of winning companies against the location of the
contracting authority.

e The National Database of Public Contracts (NDPC) — an offshoot of the ASPC
that is managed by the Observatory of Public Contracts — collects and assesses
information on:

— Italian public contracts;

— lists of public works over a three-year period provided by contracting
authorities and lists of awarded contracts;

— the content of contract notices, the value of contracts, the economic operators
that have won public contracts;

— the progress of public works, services and supplies;

— the final cost of contracts in the event of discrepancies between actual and
planned costs.

e The Public Contracts Official Register — housed in the Interministerial Committee
for Prices, [CIPE]) — assigns the Unique Project Code (PUC) to an investment
project to facilitate tracking and reporting.

Government reform has also sought to simplify the complex layers of regulation and
red tape that impede transparency and facilitate discretion at all levels of government. In
this regard, the Department of Public Administration (DPA) is heading the considerable
efforts to simplify bureaucracy through legislative action — with the promulgation of
Legislative Decree 5/2012, the so-called “Simplify Italy” decree — and specific reforms in
areas like:

e the civil service, with measures to ensure top-quality performance while making
the most of professional skills and abilities.

e the recruitment, training and professional status of civil servants, with key
principles such as professional competence, merit, impartiality, and public ethics
at their core;
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e the reorganisation of administrative structures and machinery so as to ensure a
better functioning service provision while reducing inefficiency-related costs;

e the reduction of the administrative burden for individuals and businesses, with
policies that incorporate the results of a campaign to measure the cost of the
administrative requirements set forth in the existing legislation.

Consultation and participation have been used as tools in the efforts to simplify
bureaucracy. A notable example is “Burocrazia: diamoci un taglio” (“Cut red tape”), a
permanent tool for consultation that allows citizens and business alike to report cases of
red tape and propose solutions to lessen it. The scheme, launched in 2010, has resulted in
many proposals becoming legislative or administrative provisions for streamlining the
relationship between government bodies and citizens.

Italy became a member of the Open Government Partnership on 20 September 2011.
The DPA has co-ordinated the development of a number of open-government-related
tools that leverage Web 2.0 technologies for innovation in the civil service and citizens’
engagement (Box 2.1).

Box 2.1. Government 2.0 tools

Handbook for Public Administration 2.0: Provides recommendations for mapping out participation in
social media, as well as regulatory effects, customer care, and participatory tools.

ParteciPA: Participatory tools for sharing and assessing ideas (Ideario, a diary of ideas) and for recording
regular comments on documents (Commentario, a diary of comments);

WikiPA: A collaborative encyclopaedia on public administration terminology based on Wikipedia's
editorial model and software.

InnovatoriPA: An environment for social networking and sharing best practices dedicated to professionals
in the field of public administration innovation.

www.dati.gov.it: Publishes a dataset catalogue and a smartphone application catalogue. Showed an
exponential increase in open data in its first six months.

Open Data Guidelines: Provide guidance on legislative issues, opening datasets, and on technical aspects
of and useful description rules for the national catalogue;

Apps4ltaly: A contest to promote open data reuse through applications and creative data processing.

Linea Amica (Friendly Line): A nationwide citizen care service that uses a multi-channel approach to offer
solutions to citizens’ grievances through an encyclopaedia of questions and answers, an online service
directory, an address book of government departments and offices, and a review of enforceable rights. It
also integrates open data with smartphone applications.

Mettiamoci la Faccia (Show Your Face): Designed to regularly review — with emoticons — user
satisfaction with the delivery of public services, both in government offices and through channels like the
telephone and the Internet.
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Box 2.1. Government 2.0 tools (cont.)

The Migliora PA Project (The Better Public Administration Project): Seeks to promote a customer
satisfaction approach and customer satisfaction management tools in Italy’s convergence regions.” The aim
is to improve local government administrative ability to manage user satisfaction while enhancing
performance and increasing service quality.

The MiaPA Initiative: Social check-in where users use smartphones to find the closest public office, to
state their level of satisfaction, and to leave a comment on the service received.

Cittadinanzattiva (Active Citizenship): Pilot initiative to facilitate citizens’ assessment of public service
and test such assessments as a tool to support strategic programming and management (which includes

evaluations of public service delivery).

Source: Italian Action Plan for the Open Government Partnership, 2012.

In 2009 Italy launched (then updated in July 2010) a comprehensive e-government
action plan, known as “e-Gov 2012”. It is intended to improve online services, increase
efficiency, boost interoperability between government departments, and develop
digitalisation in the most critical ones (e.g. health, education, justice). Europe’s ninth
e-government benchmarking survey (Capgemini et al., 2010) recognised Italy as one the
countries that has performed best in e-enabling a variety of services.

Table 2.2. E-government building blocks

E-Government building blocks Italy OECD 25
Recognition and use of digital signatures 100%
Electronic filing in the public sector 88%
Administering PPPs for e-government 64%
projects

Single-entry procurement website Italy OECD 34
Tender searches 62%
Tracking of outcomes of contracts 32%

Note: OECD percentages refer to percentage of respondent countries that answered the OECD Survey on Access to
Information.

PPPs: Public-private partnerships.

Source: OECD (2010), "Modernising the Public Administration: A Study on Italy", study by Barbara Ubaldi,
presented 15-16 November 2010, OECD, Paris.

More recently, the Government approved on March 2013 a legislative decree on
publication requirements, transparency and disclosure of information by the public
administration. The legislative decree upholds a general principle of transparency as a key
tool to “encourage widespread forms of control over public duties and the use of public
resources” and a condition to guarantee individual and collective freedoms and rights.
The decree regulates the exercise of the right to access information and clarifies its scope
on members of political bodies, holders of executive positions, invitations to tender and
performance information, among others. In addition, it provides for certain limits to the
general provision of transparency, including the protection of sensitive personal and
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judicial information. A detailed analysis of the decree would be necessary to fully assess
its relevance vis a vis the implementation of Law No. 190 of 6 November 2012.

Notes

1. Previous reforms in 1993 and 1998 established a framework of managing civil
servants based on collective bargaining and a control system aimed at enhancing both
productivity of public servants and the performance evaluation process of managers.
Reform efforts and results varied considerably across the government bodies involved
in the reform, and the overall picture in 2008 pointed to the need for undertaking
further reforms. This led to the presentation and adoption of the “industrial plan for
the reform of the public administration” by the Ministry for Public Administration
and Innovation in 2008.

2. Authority for the Supervision of Public Contracts (ASPC).

3. Regions in Europe whose per capita gross domestic product is less than 75% of the
EU average. The EU’s cohesion policy seeks to reduce such regional disparities
(http://ec.europa.eu/regional policy/how/index_en.cfin#l).

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



36 - 2. STRENTHENING INTEGRITY IN THE ITALIAN PUBLIC SECTOR

Bibliography

Capgemini, IDC, Rand Europe, Sogeti and DTI (2010), Digitizing Public Services in
Europe: Putting ambition into action — 9th Benchmark Measurement, Directorate
General for Information Society and Media, European Commission.

OECD (2010), "Modernising the Public Administration: A Study on Italy", study by
Barbara Ubaldi, presented 15-16 November 2010, OECD, Paris.

OECD (2011), Government at a Glance 2011, OECD Publishing, Paris, doi:
http://dx.doi.org/10.1787/gov_glance-2011-en.

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



3. THE NEW ANTI-CORRUPTION LAW — 37

Chapter 3

The new Anti-Corruption Law

Law No. 190 of 6 November 2012, known as the “Anti-Corruption Law,” puts forward a
comprehensive anti-corruption package, signalling a paradigm shift from punitive to
preventive in the Italian government’s approach to corruption. This chapter 1) presents
the background of the Law;, ii) analyses its scope vis a vis existing gaps in integrity and
anti-corruption legislation and iii) discusses its relevance, opportunity and risks.
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History of the Anti-Corruption Law

Anti-corruption legislation in Italy is regulated chiefly by Articles 318 to 322 of the
Italian Criminal Code. The articles distinguish between corruzione propria (aggravated
bribery) and corruzione impropria (simple bribery), terms that denote unlawful acts by a
public servant. They also draw a distinction between corruzione passiva (passive
corruption, i.e. taking bribes) and corruzione attiva (active corruption, i.e.the act of
bribing) (see Box 3.1).

Legislative Decree 231 of 8 June 2001 introduced the liability of companies for
paying bribes to or receiving them from Italian or foreign public officials. It also
contained a criminal provision on the corruption of foreign officials, thus implementing
the 1997 OECD Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions. In 2009, Italy ratified the United Nations Convention
against Corruption (UNCAC),' thus bringing its corruption prevention mechanisms in
line with international standards. The year 2009 also saw the Brunetta Reform come into
force with its far-reaching measures for improving transparency in the public sector.

In June 2012, Parliament approved a law authorising the President of the Republic to
ratify the Council of Europe’s civil and criminal law conventions on corruption. The
following month it passed a law on political party funding (Law 96 of 13 July 2012).

Box 3.1. Relevant anticorruption legislation in recent years

e  Legislative decree 150/2009 (Implementing Law number 15 of 4 March 2009, on the
improvement of the productivity of public employment and the efficiency and
transparency of the public administration);

e Law 116/2009 (Ratifying the United Nations Convention against Corruption);

e Law 69/2009 (Arrangements for the economic development, simplification, as well as
competitiveness in civil procedures);

e Law 15/09 (Delegation to the government designed to optimise the productivity of
labour, public efficiency and transparency of public administrations as well as
additional provisions of the functions conferred on the National Council for Economy
and Labour and the Court of Auditors);

e (5058 and C3737 of 2012, approved but not yet published. (Ratifying the Criminal
Convention against Corruption adopted in Strasbourg on 27 January 1999);

e Law 96/2012 (Rules on the reduction of government grants in favour of political
parties and political movements, as well as measures to ensure transparency and
monitoring of reports of the same. Delegation to the government for the adoption of a
single text of laws on the financing of political parties and political movements and
for the harmonisation of the rules relating to tax deductions);

e Laws 110 and 112 of 2012 (acts authorising the ratification of the Council of Europe’s
Criminal Law Convention on Corruption and its Civil Law Convention on
Corruption).

In 2010, Prime Minister Berlusconi’s fourth government proposed a new
anticorruption bill (AC 4434). It did so partly in response to a series of corruption
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scandals which tarnished the image of the state and cast doubt on its willingness and
ability to prevent and prosecute corruption.

The text of AC 4434 was short and concentrated on: i) the preparation of a national
anti-corruption plan, co-ordinated by the Department of Public Administration (DPA) on
the basis of an individual action plan prepared by each government department; ii) a
national anti-corruption network; iii) a corruption observatory that would undertake
research and report on an annual basis to the government, Parliament, and international
bodies; and iv) certain reforms relating to transparency, simplification and cost-reduction
policy, particularly with respect to public procurement processes.

The bill did not, however, address many of the shortcomings in existing corruption
prevention policy. It failed, for example, to consider those highlighted in the Joint First
and Second Evaluation Round of the Compliance Report on Italy, published by the Group
of States Against Corruption (GRECO) in May 2011.> GRECO bemoaned the failings of
AC 4434 in these terms:

GRECO regrets that “certain arcas have received no or insufficient attention so far,
notably, with respect to, inter alia, the adoption of codes of conduct for members of
Government, the prevention of conflicts of interest, the protection of whistleblowers,
and the strengthening of anti-corruption provisions in the private sector.”

Although the Senate debated the bill when Berlusconi’s government still held a
parliamentary majority, its passage proved politically difficult. Proceedings lasted from
4 May 2010 to 15 June 2011,” when the bill was finally approved and went before the
Chamber of Deputies.

At the end of 2011, a new government, led by Prime Minister Mario Monti, came to
power with the prime aim of tackling urgent economic issues. Conscious of the economic
costs of corruption, Prime Minister Monti made a renewed commitment to fighting
corruption (along with other structural reforms). He called for the need to update anti-
corruption legislation by, for example, criminalising corruption in the private sector.”

In December 2011, the Ministry of Public Administration convened an expert
committee under the title, “Commissione di studio sulla trasparenza ¢ la prevenzione
della corruzione nella pubblica amministrazione” (“Public Administration Transparency
and Corruption Prevention Study Committee”).” Its mandate was to draw up proposals
and suggest amendments to the previous government’s anticorruption bill (AC 4434),
particularly in the field of prevention. The committee made a number of
recommendations (Box 3.2) to strengthen AC 4434,

The political will of the Monti government and the work of the expert committee
enabled additional provisions to be added to the anti-corruption bill, so improving its
original scope. Debate in the Chamber of Deputies ended when parliamentarians finally
passed AC 4434 with a vote of confidence (voto di fiducia) on 15 June 2012.° The bill
became Law 190 of 6 November 2012, the “Anti-Corruption Law”, even though it is still
known as Disposizioni per la prevenzione e la repressione della corruzione e
dell’illegalita’ nella pubblica amministrazione (Provisions for the prevention and
prosecution of corruption and illegality in public administration).
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Box 3.2. Recommendations of the Expert Committee on AC 44348*

e Individual government departments should adopt adequate internal prevention plans,
based on risk management models (similar to the provisions of Legislative Decree
231/2001 for private companies).

e Introduce adequate protection of whistleblowers, along with a reward system
calculated as a percentage of the sum recovered following conviction and sentencing
by the Court of Auditors.

e  Enhance legislation on integrity requirements and transparency levels.

Revise the provisions of Article 54 of Legislative Decree 165/2001 on codes of
conduct.

e  Overhaul the system governing the incompatibility between elective and non-elective
office in order to ensure the real independence of managers and greater confidence
from citizens.

e  Regulate the system of disciplinary liability with a view to ensuring managers’
independence and improving the trust of citizens.

e  Regulate the connection between tasks assigned to civil servants and any external
interests potentially jeopardizing civil servants’ independence.

e  Continue transparency-oriented reforms by adding, among other measures, the
disclosure of data by individuals entrusted with political duties at the national,
regional and local levels.

e  Review the rules governing prohibitions on running for office and ineligibility.

Raise awareness, particularly among civil servants working in high-risk sectors and
promote a culture of legality in administrative activities and public ethics.

*Note: Reports and documents of the Committee are available (in Italian) at
www.governo.it/Governolnforma/Dossier/anticorruzione/dati.html.

The Anti-Corruption Law came after years of limited anti-corruption legislation in
Italy, where little substantial progress in compliance with international standards — except
in the area of transparency and information disclosure — could be reported. Besides
ongoing attempts to reform the civil service and the ratification of UNCAC in 2009, the
last significant reform in the field of anti-corruption was taken in 2001, when Italy
implemented the 1997 OECD Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions. It was through this move that Italy
introduced the liability of companies for bribery and criminalised the corruption of
foreign officials.

The content of the Anti-Corruption Law

. . . . . 7
New anti-corruption institutions

The Law makes the Commission for Evaluation, Integrity and Transparency in Public
Administration (CIVIT) the national anti-corruption authority. Originally established by
Article 13 of the Brunetta Reform as a key component in the fight against corruption,
CIVIT replaces the Department of Public Administration (DPA) as the national anti-
corruption authority.

CIVIT’s tasks and responsibilities are: 1) analyse the causes of corruption and identify
action to fight and prevent it; ii) co-operate with the DPA and central public
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administrations, particularly to ensure regular rotation of staff in managerial positions
most exposed to corruption; iii) use its powers of consultation, inspection, and
investigation; iv) co-operate with anti-corruption authorities in other countries.

The Independent Performance Evaluation Units (OIVs) were established by the
Brunetta Reform to monitor and evaluate performance, efficiency, and the transparency
of the civil service in an independent, autonomous manner. Under the terms of the
Anti-Corruption Law, they must proffer advice on preparing individual entities’ codes of
conduct (Article 8.5). OIVs’ duties also include communicating to the DPA all
information on political appointees to executive positions in the public service. However,
the definition of criteria regarding the executive’s turnover remains a function of the
DPA, while CIVIT retains control of the implementation and effectiveness of the
executive’s turnover measures adopted by public administrations.

Although the DPA remains strategic to the anti-corruption system set out in the new
law, it plays a reduced role compared with the one the Presidency of the Council of
Ministers had originally proposed. The DPA collects all relevant information from
government departments and prepares the National Anti Corruption Plan (NACP) for
approval by CIVIT. It also defines and promotes rules and methodologies for the
implementation of anti-corruption strategies. In addition, it designs standard models for
gathering data and information and determines the job rotation criteria for managers in
positions exposed to corruption. The DPA must act in accordance with guidelines
determined by a committee of ministers, not by the Anti-Corruption Law.

Incompatibilities and conflicts of interests

The Anti-Corruption Law sets an “investiture and incompatibilities regime” for
managerial and elective posts in the civil service and state-controlled companies. In order
to prevent conflicts of interests, the Law requires the government to regulate, within six
months of its coming into force, all appointments to executive and managerial positions
in the civil service where there may be potential conflicts of interest with the appointing
government.

The Anti-Corruption Law has also ushered in important changes to Legislative
Decree 165/2001 (the Public Employment Single Act). They include:

e the mandatory verification of potential conflict of interests in certain situations,
such as when appointing a consultant;

e regulating the practice of pantouflage (revolving doors) so that public officials
who have held managerial and negotiating positions in the previous three years
may not exercise related duties in a professional capacity in a private-sector
entity;

e the voiding of contracts and/or appointments made in breach of the pantouflage
prohibition and the banning of the private entity from business dealings with the
public sector for the next three years.

The Law also requires the government to issue a code of conduct to all public
officials with the aim of preventing corruption in the civil service. Any breach of the
duties set out in the code of conduct will result in the offending public servant being
liable to civil law prosecution.

Finally, the law compels the government — within one year of its coming into force —
to enact legislation that prohibits from running for elective and governmental positions (at
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international, national, and sub national levels) any candidate who has been sentenced®
for intentionally committed offences against the civil service. Corruption-related offences
will therefore be included.

Protecting whistleblowers

In its Article 12, the Anti-Corruption Law adds Article 54b to Legislative Decree
165/2001 (Public Employment Single Act). The provision is intended to protect public
servants who expose or report illicit conduct which they may have come across in the
workplace. Protection includes the prohibition of sanctions, dismissal, or any direct or
indirect discriminatory measures by way of retaliation.

. . . 9
Transparency in public service

The Anti-Corruption Law seeks to enhance transparency in public service activities
by publishing:

information on administrative proceedings (even when they do not follow
ordinary procedure), the cost of public works and citizens’ services, and the
duration of procedures;

an e-mail address for each branch of the civil service so that it may receive
petitions, declarations and questions from the public, with special consideration
granted to citizens who are interested in administrative measures or proceedings;

data on appointments to executive and managerial positions that are discretionary
(i.e. political appointments where there is no public procedure);

. . . 10
reasons for choosing a contractor in public procurement tenders.

Integrity risk plans

The Anti-Corruption Law introduces a system of integrity risk assessment and risk
management measures based on the model proposed by Legislative Decree 231/2001. It
spells out political and administrative responsibilities in this regard. In addition, the Law
requires that each central government department should draw up a prevention plan
which evaluates levels of exposure to the risk of corruption and should take
organisational measures to manage such risks.

Corruption at sub-national level

The Anti-Corruption Law calls on sub national public authorities to prevent
corruption in regional and local government administration and in any companies they
may control. First, the Law explicitly provides that the previous articles of the draft
should apply to the regions and local government and to any company they may control.
It then specifies that, within 120 days of its coming into force, local governments must

spell

out how and when they will comply with their commitments under the Triennial

Programme on Transparency and Integrity, with incompatible requirements, and codes of
conduct. The same procedure must be followed by the Legislative Decree which will be
later enacted as the same time as the implementation of the Anti-Corruption law.
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New offences, stiffer sanctions

The Anti-Corruption Law adds two new offences to the Italian Criminal Code (CC),
in accordance with requests from international monitoring bodies. The offences are
influence peddling and bribery in the private sector. In parallel, the Law introduces a
wholesale toughening of sanctions for the offences of embezzlement (CC Art. 314);
concussione (“graft” as redefined in CC Art. 317); bribery in the pursuance of official
duties (CC Art. 318); bribery in the pursuance of judicial duties (CC Art. 319¢); and
bribery acts against official duties (CC Article 319).

Italy, as a member of international peer review mechanisms, has in recent years
received advice on ways of improving its integrity system. Organisations issuing such
advice include the Group of States against Corruption (GRECO) and the OECD’s
Working Group on Bribery. Most of their recommendations point to the inadequacy of
the legal framework and urge Italy to take legislative action in areas like the regulation of
incompatibilities, false accounting, bribery in the private sector, and influence peddling.
In addition, there are a number of recurrent issues. Italy, for example, needs to:

e cstablish an independent anti-corruption agency,

e draw up an effective code of conduct for public officials,

e protect whistleblowers,

e regulate conflicts of interest and pantouflage,

e reform its political party financing system,

e reform sanctions for corruption and its statute of limitations.
Annex 7.Al list the peer recommendations in full.

While the Anti-corruption Law covers most corruption-related issues, it fails to
address structural problems with the statute of limitations and some aspects of the system
for sanctioning offenders. Similarly, integrity in the private sector requires further
legislative action through, for example, such preventive measures as the regulation of
false accounting. Although the Anti-Corruption Law does not consider political party
funding, where the public perception of corruption reaches its highest level, it has been
targeted by the recently approved Law 96/2012.

Relevance, opportunities and risks of the Anti-Corruption Law

Despite its shortcomings, the Anti-Corruption Law is nevertheless to be commended
for introducing a systemic approach to prevention which neatly complements previous
anti-corruption efforts that focused more heavily on the prosecution of corruption,
transparency, and access to information. The issues regulated by the Law reflect the
levels of perceived corruption in Italy and the maturity of its corruption prevention
measures.

Moreover, the Law fills — partially, at least — important gaps in integrity and anti-
corruption legislation (see Annex 7.A1). The issues it regulates — such as whistleblower
protection, conflicts of interest and codes of conduct, and the appointment of an
independent anti-corruption authority — bring Italy into line with its international
commitments and standards (the G20 Action Plan on Corruption, the United Nations
Convention against Corruption [UNCAC], the Council of Europe’s civil and criminal law
conventions on corruption, and OECD corruption-related principles).
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At the same time, the Law gives continuity to the broader public sector reforms
undertaken by Italy in recent years. Such reforms include Legislative Decree 150/2009.
Its objectives — namely, higher performance in public administrations and an enhanced
focused on evaluation — require integrity and transparency as essential anchoring
elements.

Stakeholders widely recognise the Anti-Corruption Law’s relevance and the
timeliness with which its provisions address certain corruption-related issues. Similarly,
there is a common understanding of and institutional agreement on the role of national
anti-corruption authority that the Law assigns to CIVIT. There is thus an institutional
context that is conducive to the Law’s implementation — a point worth emphasising given
the nature of the issues it.

At the same time, expectations as to the timely, effective implementation of the Law
are high. The Italian government needs to move decisively towards enforcing its
provisions. It should devote special care to their full institutionalisation within such core
public administration functions as strategic management and internal auditing. Executive
legislation could be used to plug gaps in the Law that may hamper its implementation as
this review shows.

The co-ordination and supervision of implementation at the sub-national level will be
challenging. CIVIT and the DPA should actively partner with organisations such as the
National Association of Italian Municipalities (ANCI), the National Union of the
Provinces (UPI), and the Conference of the Regions and Autonomous Provinces. Such
partnerships are particularly important as the Law does not stipulate any local-level
obligation to establish internal auditing or support units for facilitating and supervising
the implementation of integrity and transparency provisions.

The Law’s provisions ensure budget neutrality. This sends an important signal about
the need to integrate and institutionalise the Law’s provisions within current structures.
However, as Part II of this review shows, not all structures are in place and considerable
work will be required to build capacity, manage information, and develop evaluation if
reform is to be successful. Although the Law’s intentions are laudable, a serious needs
assessment and cost estimation exercise would guide its effective implementation.

In order to facilitate the Law’s effective implementation, the following chapters of
this review seek to analyse in detail certain components of the Law: institutional
co-ordination, codes of conduct, whistleblower protection, and integrity risks.
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Notes

1. Law 116/09, “Ratifica ed esecuzione della Convenzione dell'Organizzazione delle
Nazioni Unite contro la corruzione, adottata dalla Assemblea generale dell'ONU il 31
ottobre 2003 con risoluzione n. 58/4, firmata dallo Stato italiano il 9 dicembre 2003”.

2. Adopted by GRECO at its 51st Plenary Meeting (Strasbourg, 23-27 May 2011).

3. The Bill 4434 introduced by the Executive has absorbed other bills presented by
members of Parliament: C 3380, 3850, 4382, 4501, 4516, 4906, and S 2044, 2164,
2168, 2174 between 2010 and 2012.

4. Council of Europe’s Criminal Law Convention on Corruption of 1999 and EU
Council Framework Decision 2003/568/JHA of 22 July 2003 on combating
corruption in the private sector.

5. Members of the Committee included: Roberto Garofoli (Judge of the Council of
State); Raffaele Cantonne (Judge of the Court of Cassation); Ermanno Granelli (Judge
of the Court of Auditors); Bernardo Giorgio Mattarella (Full Professor of
Administrative Law); Francesco Merloni (Full Professor of Administrative Law) and
Giorgio Spangher (Full Professor of Criminal Procedure).

6. Contrast and negotiations were intense, especially regarding three points: i) the
reform of concussione; ii) the introduction of new offences; and iii) the time-limit for
the Government to regulate the prohibition to run for elective posts.

7. Several institutions have complementary responsibility for corruption prevention and
control and integrity promotion in Italy. An in-depth discussion of their role and
mandate under the Anti-Corruption Bill is presented in Part I1.

8. The sentence must be definitive. Currently, more than 100 deputies and senators are
under investigation or have a non-definitive sentence (/I Fatto Quotidiano,
14/06/2012).

9. The access to public documents and records is regulated by Law 241/1990 “New

provisions on administrative procedure and right of access to documents” (as
amended in 2005, 2007, and 2009), and its related regulation, adopted with the
Decree of the President of the Republic (DPR) no. 184/2006, “Regulation on Access
to Administrative Documents.” There is a system of appeal against the denial of
access through: the appeal before the administrative court (Tribunale Amministrativo
Regionale); the request to the ombudsman; for documents of national interest, an
appeal to the special Commission of the Presidency of the Council of Ministers.

10. With regards to public procurement, the Law modifies Legislative Decree 163/2006
(Code of Public Contracts) and introduces, as justification to rescind the contract, the
final sentence of the contractor for corruption-related crimes.
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Chapter 4

Institutional co-ordination

The experience of OECD countries shows that effective institutional arrangements and
co-ordination are effective key elements in enhancing public sector integrity and preventing
and combating corruption. This chapter considers the institutional arrangements set forth
in the new Italian Anti-Corruption Law. In so doing, it 1) reviews current integrity-related
institutional arrangements in lItaly; ii) considers the changes, including co-ordination
arrangements, enshrined in the Law; iii) analyses them against key elements that help
ensure that institutions fulfil their roles and collaborate properly (e.g. clear mandate,
independence, and adequate resources); and iv) makes key proposals for implementing the
reform effectively.
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Key elements for effective anti-corruption bodies

A critical issue in any anti-corruption strategy relates to institutional set-ups for fighting
corruption and ensuring public sector integrity. Clear, comprehensive arrangements are vital
for ensuring the effectiveness of integrity policies and maximising institutions’ scope and
their capacity to fulfil their mandates.

The new Anti-Corruption Law has considerably altered Italy’s corruption prevention
institutional set-up. In this respect, the appointment of the Commission for the Evaluation,
Integrity, and Transparency of Public Administration (CIVIT) as the corruption prevention
authority is particularly important. However, effective co-ordination and co-operation
between CIVIT and all other actors is essential if the integrity framework is to function
properly in the public sector.

Effective institutional co-ordination is a key element in enhancing public sector
integrity and combating and preventing corruption. As in most democratic societies,
frameworks for corruption prevention are already in place in existing institutions. However,
as countries modernise, anti-corruption functions become scattered across multiple
institutions, sometimes leading to structural or operational deficiencies that hinder effective
action to prevent and stamp out corruption. Many OECD member countries are therefore
revisiting their institutional arrangements. Some have established new institutions to house
key national anti-corruption policies or have modified their existing institutional framework
in response to new challenges.

There is a rationale behind assigning or shifting anti-corruption functions to new
institutions. Specialised anti-corruption agencies are considered to be effective instruments
for preventing and fighting corruption. In one study, Meagher (2004) writes:

[A new institution] i) will not itself be tainted by corruption or political intrusion; ii)
will resolve co-ordination problems among multiple agencies through vertical
integration; and iii) can centralise all necessary information and intelligence about
corruption and can assert leadership in the anti-corruption effort. This proposes that the
main expected outcome of an anti-corruption institution should be an overall
improvement in the performance of anti-corruption functions.

Yet, specialised anti-corruption bodies are by no means the only model. Experience
shows that they are not necessarily a panacea and some countries have been effective in
fighting corruption without one. Institutions in charge of preventing and combating
corruption, whether specialised or not, need a clear mandate, independence from political
interference, and sufficient resources in order to be effective.

Against that background, the following chapters review the institutional arrangements
set forth in the Anti-Corruption Law. In so doing, it i) review current integrity-related
institutional arrangements in Italy; ii) consider the changes, including co-ordination
arrangements, enshrined in the Law; iii) analyse them against key elements that help ensure
that institutions fulfil their roles and collaborate properly; iv) make key proposals for
implementing reforms effectively.

Experience shows that there is no single model for an effective institutional
arrangement that successfully enables the prevent and repression of corruption. The
institutional arrangement a country chooses is evidently prompted by its domestic context,
particularly by its socio-political, legal, and administrative circumstances (e.g. type of
government, the constitution, legal systems, cultural issues, and the incidence of
corruption). Irrespective of the institutional arrangements they may adopt, the experience of
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OECD countries reveals that any anti-corruption body should have a clear mandate,
independence, and adequate resources.

Clear mandates

The effectiveness of anti-corruption bodies is largely dependent on their having clearly
defined mandates and functions. They are essential to conducting anti-corruption strategies
and preventing any overlaps between relevant actors. Experience shows that mandates may
cover a wide range of duties, from prevention to investigation and sanctions (Box 4.1).
They must be clearly assigned to a specific body or bodies and the proper level of
co-ordination ensured. Strong, smoothly functioning inter-agency co-operation and
information are essential.

Appropriate co-ordination is thus a priority if an anti-corruption institution is to be
effective. Korea, for example, has an anti-corruption policy co-ordination body composed
of representatives from ten government agencies (ministries and supervisory bodies) to
ensure communication between their institutions. South Africa’s Anti-Corruption
Co-ordination Committee is staffed by representatives from public service departments and
from agencies with corruption prevention functions. It raises awareness, educates public
servants, and streamlines communication.

Many countries have established special committees or commissions to mitigate
problems that could arise from failing to co-ordinate between institutions. Such bodies are
generally staffed by public officials from various branches and departments of government
and by representatives from law enforcement agencies, local government, customs, and
public procurement offices. They may also include members from civil society, religious
groups, NGOs, business leaders, and the academic community.

In the United States, the Office of Government Ethics sets the integrity policy for the
executive branch of government, promotes the sharing of information and good practices,
and co-ordinates the action of 5 700 ethics officers. In Canada, the Office of Conflict of
Interest and Ethics Commissioner has created a network of ethics commissioners at
provincial level to discuss issues of interest and share lessons and good practices.

Box 4.1. Most common anti-corruption functions

Policy development, research, monitoring and co--ordination. These duties encompass research into
trends and levels of corruption and assessment of the effectiveness of anti-corruption measures. They
further include policy development and co-ordination, which includes the drawing up of anti-corruption
strategies and action plans and monitoring and co-ordinating implementation measures. Another important
function is to serve as a focal point for international co-operation.

Prevention of corruption in public service departments. The focus here is on promoting ethics in public
institutions, which includes drawing up and implementing special measures pertaining to public service
rules and restrictions, and taking disciplinary action for non-compliance. Corruption prevention functions
may involve averting conflicts of interest, ensuring that public servants declare their assets, verifying the
information submitted, and enabling public access to it. The aim is to prevent corruption by running state
financial checks, taking money-laundering measures, ensuring integrity in public procurement, and
enforcing licensing, permits and certification schemes. Finally, an anti-corruption body’s preventive duties
involve promoting the transparency of public service and public access to information and ensuring
effective monitoring of political party financing.
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Box 4.1. Most common anti-corruption functions (cont.)

Education and awareness raising. This duty entails developing and implementing educational
programmes for the general public, academic institutions, and civil servants; organising public awareness
campaigns; and working with the media, NGOs, businesses and the public at large.

Investigation and prosecution. The prime aim here is to ensure a legal framework for the effective
prosecution of offenders and dissuasive sanctions for all forms of corruption. Second, investigation and
prosecution should involve enforcing anti-corruption legislation effectively through every stage in criminal
proceedings — from identification and investigation to the prosecution and adjudication of corruption
offences — while ensuring the transition between criminal and administrative proceedings. Third, the
investigation and prosecution mandate should include overseeing interagency co-operation and exchanging
information that is both case-specific and of general import with law enforcement bodies, auditors, tax and
customs authorities, banks, and financial intelligence units (FIU)s, public procurement officials, state
security agencies, etc. Fourth, the investigation and prosecution functions include acting as a focal point for
mutual legal assistance and extradition requests. Finally, maintaining, analysing and reporting law
enforcement statistics on corruption-related offences is another important function.

Source: OECD (2008), Specialised Anti-Corruption Institutions: Review of Models, OECD Publishing,
Paris, doi: http.//dx.doi.org/10.1787/9789264039803-en.

OECD analysis has found that different countries assign different mandates to anti-
corruption bodies. They come under three broad headings: policy co-ordination and
prevention, comprehensive mandates, and law enforcement.

e Policy co-ordination and prevention

Some countries have created special bodies to co-ordinate policy and prevent
corruption. Portugal’s Anti-Corruption Co-ordination Committee, for example, brings
together representatives of government agencies and the Supreme Audit Institution. Other
examples are France’s Central Service for the Prevention of Corruption, Slovenia’s
Commission for the Prevention of Corruption, the United States Office of Government
Ethics, and Brazil’s Office of the Comptroller General (CGU)). The tracking and repression
of corruption is left to the traditional law enforcement institutions. Policy co-ordination and
prevention bodies have a variety of functions, such as research and analysis, policy
development and co-ordination, and training and advising other actors on risks of
corruption and available solutions. They may also have special powers such as vetting civil
servants’ asset disclosures and assessing related confidential information.

e Comprehensive mandates

Few countries have created specific anti-corruption institutions with comprehensive
mandates. However, so-called “multi-purpose” agencies which both prevent and fight
corruption do exist— in Hong Kong (the Independent Commission Against Corruption
[ICAC]), Latvia (the Corruption Prevention and Combating Bureau), Lithuania (the Special
Investigation Service), Singapore (the Corrupt Practices Investigation Bureau), and in the
State of New South Wales in Australia (the Independent Commission against Corruption).
A number of other agencies (in Argentina, Ecuador, Korea and Thailand, for example),
have adopted some features of the Hong Kong and Singapore models, but do not
necessarily apply them rigorously. While very few anti-corruption agencies have a
comprehensive mandate that covers all anti-corruption functions, many follow Hong
Kong’s ICAC approach with built-in checks and balances to ensure autonomy, specialised
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advisory committees, mechanisms for reporting, and education and awareness-raising
functions.

e Law enforcement mandates

Anti-corruption institutions whose specific mandate is law enforcement exist in several
countries. They may assume different forms and enforce the law differently — through
agencies that detect and investigate or prosecute corruption. A single body may also
combine detection, investigation and prosecution — possibly the most common model in
Europe. Examples include Belgium (the Central Office for the Repression of Corruption),
Croatia (the Office for the Prevention and Suppression of Corruption and Organised
Crime), Hungary (the Central Prosecutorial Investigation Office), Norway (the Norwegian
National Authority for Investigation and Prosecution of Economic and Environmental
Crime), Romania (the National Anti-Corruption Directorate), Spain (the Special
Prosecutors Office for the Repression of Economic Offences Related Corruption), and the
United Kingdom (the Serious Fraud Office). The model may also apply to internal
investigation bodies with narrow jurisdictions for detecting and investigating corruption
within the law enforcement organisations. Two good examples of such bodies include
Germany’s Department of Internal Investigations and the United Kingdom’s Metropolitan
Police Anti-Corruption Command.

Independence from political interference

The credibility and sustainability of the bodies depend on their level of independence
from political influence. Independence primarily means that anti-corruption bodies should
be shielded from undue political interference. To that end, a genuine political will to fight
corruption is the key prerequisite. Such political will must be embedded in a comprehensive
anti-corruption strategy. Although degrees of independence may vary with needs and
conditions, experience suggests that structural and operational autonomy is what matters.
Enacting legislation that gives an anti-corruption agency a clear legal basis can secure such
autonomy.

Moreover, objective and transparent procedures for appointing and removing the
governing bodies of anti-corruption agencies, together with proper human resources
management and internal controls, are important factors in preventing undue interference.
Appointment of the governing body of an anti-corruption agency by a particular branch of
government (be it legislative, executive, or judicial) could create conflict of interest in the
event of members of that particular branch of government themselves being investigated.
Several countries use procedures in which both the executive and legislative branches play
a balanced role in appointing and removing the governing body of anti-corruption agencies.

Another approach could be an open recruitment process with selection by an oversight
committee. The terms of appointment of the members of a governing body (e.g. tenure,
remuneration, and guarantees of independence) should be made public. In Slovenia, for
example, the chief commissioner and the two deputy chief commissioners of the
Commission for the Prevention of Corruption are appointed by the head of state after
candidates have first been nominated and selected by a special board staffed by
representatives of the government, the National Assembly, non-governmental
organizations, the Judicial Council, and the Council of Officials.
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Budgetary autonomy is an additional way of ensuring independence. Ways to secure
budgetary autonomy include incorporating a set budget and adjustment rate in the law
which creates the anti-corruption body; creating a dedicated fund; or establishing a
procedure for requesting and receiving funds that keeps the an anti-corruption body away
from political influences. In Slovenia, the Commission for the Prevention of Corruption
submits a budget request directly the Ministry of Finance and Parliament approves and
grants the funds directly to the Commission.

However, independence should not mean a lack of accountability. There should be a
procedure for regularly reporting on performance to the executive and legislative arms of
government. The public should also have access to such reports. International standards
have stressed that prioritising accountability ensures both credibility and transparency.
Accountability increases public trust and secures effective support for combating
corruption.'

Accountability measures may include reporting regularly to Parliament, the head of
state, or government leaders, and making reports accessible to the public through forums. In
Indonesia, the Corruption Eradication Commission (KPK) reports on its activities to the
President, the National Assembly, and the State Auditor.

Adequate resources

Good practices among OECD countries demonstrate that anti-corruption bodies should
have adequate human and budgetary resources in accordance with their mandates. Staff
should be trained and boast expertise in integrity and anti-corruption. In Korea, for
example, the Anti-Corruption and Civil Rights Commission, which is responsible for
research, prevention, investigation, and policy, had a budget of USD 54 million in 2010 and
handled approximately 200 cases. The Commission has a permanent staff of 465, which
includes 3 prosecutors and 30 investigators.

Enjoying adequate resources also means that the anti-corruption agency may freely
administer its budget with no outside interference. Moreover, specialised anti-corruption
bodies should have the power and means, beyond adequate staff and training, to fulfil their
mandates. For example, a complex data analysis capability is essential to designing and
implementing policies as well as to investigating cases.

The need to co-ordinate bodies with anti-corruption mandates in Italy

As in most OECD member countries, Italy’s institutional arrangements for preventing
corruption have involved several bodies. They include the Ministry of Public
Administration’s Department of Public Administration (DPA), the Independent
Commission for the Evaluation, Integrity and Transparency of Public Administration
(CIVIT), the Court of Auditors, and specially created bodies or ones that were assigned
anti-corruption duties, but are not longer functioning institutions.

In 2003, Italy became a signatory to the UN Convention against Corruption (UNCAC),
before ratifying the treaty in 2009 with Law 116/2009. The Convention requires parties to
“ensure the existence of a body or bodies, as appropriate, that prevent corruption”, to which
the “necessary independence ..., material resources and specialized staff, as well as the
training™ should be granted. Article 6 of Law 116/2009 ratifying Italy’s membership of
UNCAC designated the DPA as the national authority for the prevention of corruption and
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accordingly assigned it specific functions and duties. (The DPA is a branch of the
Presidency of the Council of Ministers.)

The High Commissioner for the fight against corruption

In 2004, the position of High Commissioner (HC) for the fight against corruption was
created by the President of the Republic, after consultation with the President of the
Council of Ministers.’ The fight against corruption came under the sole authority of the HC,
assisted by a vice-commissioner, a deputy vice commissioner, five experts (selected among
magistrates and state attorneys), and administrative personnel (a director and support staff
who had executive roles in other branches of public service).

The HC’s duties were three-fold: 1i)regularly review legal instruments and
administrative practices in the prevention and prosecution of corruption; ii) identify critical
areas; iii) assess the vulnerability of public servants to corruption and associated criminal
behaviour. The HC was also empowered to carry out fact-finding administrative missions
(either ex officio or upon request from a public service department), develop analyses and
studies on the problem of corruption, and monitor contractual and expenditure procedures
with a view to preventing the misuse of public funds.

Under the terms of Presidential Decree 258/2004, the President of the Republic
appointed the HC, subject to deliberation by the Council of Ministers and on proposal of
the Prime Minister. The HC could be reappointed only once and no limitations were set
with regard to other activities or duties that the HC could exercise. None of the staff
enjoyed protection against dismissal. Nor were the staff or the HC guaranteed any
immunity from prosecution for action taken in the exercise of their duties.

None of these gaps was filled by moving the HC’s duties to the DPA. Civil servants
cannot be removed without justification if they belong to an anti-corruption agency. But,
staff who were assigned anti-corruption tasks in addition to their normal duties could be
moved back to their office or another department by order of the head of department. The
HC* changed frequently — there were four between 2004 to 2008 when the position was
finally abolished. The HC’s functions were transferred to the DPA and the HC was
rebranded as the Anti-Corruption and Transparency Service (SAeT). The SAeT’s task was
to “enhance the experience acquired so far and support the transparency process launched

by the government”.

Independent Commission for the Evaluation, Integrity and Transparency of
Public Administration (CIVIT)

The new Anti-Corruption Law designates CIVIT as the national anti-corruption
authority in place of the DPA. CIVIT was originally established by Article 13 of
Legislative Decree 150/2009, then further regulated by Legislative Decree 150/2009° and
related decrees’ as a key element of public administration reform.

CIVIT now has a number of responsibilities that include i) analysing the causes of
corruption and identifying measures to prevent and prosecute it; ii) co-operating with the
DPA and central government departments, particularly to ensure the job rotation of
managers in positions most exposed to corruption; iii) using powers of consultation,
inspection, and investigation; iv) co-operating with anti-corruption authorities in other
countries and v) approving the National anti-corruption Plan drafted by the DPA.
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CIVIT was created to play a co-ordination and monitoring role in measuring and
evaluating the performance of public servants and public service departments. It steers,
co-ordinates and supervises evaluations and evaluation systems, ensuring they are
independent and transparent. In accordance with Article 13.1 of Legislative Decree 150/09,
it also ensures the comparability and visibility of performance indices and monitors
compliance with transparency obligations and the implementation of the “total disclosure”
principle (Articles 13.5, 13.6, and 13.8 of Legislative Decree 150/09). In furtherance of
those objectives and its monitoring function, CIVIT also encourages public service
departments to establish the responsible officer for transparency and for quality services in
order to create a network inside each administration. The CIVIT must report annually on its
activities to the Minister for the Implementation of the Programme of the Executive.

In addition, CIVIT’s duties include seeing that public service departments adopt the
guidelines for preparing the Triennial Programme for Transparency and Integrity
(Article 13.6e) and monitoring their adoption. The guidelines were adopted in October
2010% and updated in January 2012.° However, CIVIT has no inspection or sanctioning
powers. The Anti-Corruption Law invests CIVIT with the following powers: to carry out
inspections, to order the disclosure of documents, and require conduct in keeping with
integrity and transparency rules and standards. The Law further grants CIVIT additional
powers that are an extension of its existing ones. For example, it approves the National
Anticorruption Plan drafted by the DPA.

Independent Performance Evaluation Units (OIVs) and the Court of Auditors

In addition, Independent Performance Evaluation Units (OIVs) were established by
Legislative Decree 150/2009 to monitor and evaluate performance, efficiency, and the
transparency of the civil service in an independent, autonomous manner. OIVs replaced the
servizi di controllo interno (internal evaluation services) created by Legislative
Decree 286/1999. By law, an OIV can be established only on CIVIT’s advice (Article 14.3
of Legislative Decree 150/2009).

The new Anti-Corruption law stipulates that OIVs must provide advice on the
preparation of public service entities’ codes of conduct. They also communicate to the DPA
any and all the information on political appointees. The Law does not, however, attribute
any other significant role to OIVs.

The Court of Auditors is an additional player in Italy’s anti-corruption institutional set-
up. The country’s supreme audit institution (SAI), it is a public body that carries out
external audits of the state’s administrative and financial management independently of the
executive branch. It is a well respected, highly independent institution in Italy. It enjoys
wide-ranging powers and has a well defined function as an auxiliary body to the executive
and legislative branches of government. The Court acts as an “auxiliary body” in the sense
that it co-operates with the bodies responsible for legislative functions, for political trend
and control, and for active administration. The Court of Auditors also performs an auditing
function, checking that government departments and agencies comply with the law through
ex ante and ex post audits. Furthermore, it can act as a judiciary body, enjoying exclusive
jurisdiction in “matters of public accounting”.

All SAI documents are public and the Court must report the results of its audits directly
to Parliament. All sessions of the Court’s Presidency Council are open to the public, with a
few specific exceptions such as staff disciplinary hearings.'’ The fundamental documents
that the Court must submit yearly to the legislature for discussion are the “Relazione sul
Rendiconto generale dello Stato™', known as the “Relazione”, and the “Rapporto sul
coordinamento della finanza pubblica”'?, generally referred to as the “Rapporto”. They are
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freely available on the SAI website. The Relazione is an account of the state’s general
budget. It contains the results of scrutiny of the national budget, reports on the trends in
local and national finances, and the critical issues to emerge from analysis of the public
accounts and the Court’s auditing work. The Rapporto provides a detailed evaluation of the
economic strategies of the executive branch of government and of the effectiveness of
public finances.

Law 20/1994 empowers the SAI to request any document or piece of information from
public service and auditing or controlling bodies and to carry out inspections and on-site
checks. The Court may also compel any national, regional or local public authority to abide
by rulings requiring it to amend financial irregularities detected during an ex post audit.
Should the authority fail to comply, individual politicians or civil servants may become
personally liable for the economic damage sustained as a consequence by the public
service.

The SAI may fight corruption whenever misconduct robs the public finances of
revenue. In 2010, the Court’s Central Sections returned 47 guilty verdicts, sentencing 90
civil servants to pay damages of EUR 36 million for corruption. The Court’s Regional
Sections sentenced 350 civil servants to damages of EUR 255 million."

Changes in the anti-corruption institutional set up: new functions for existing
organisations

The most important change the Anti-Corruption Law has ushered into Italy’s
institutional set-up is the designation of CIVIT as the national anti-corruption authority.
Accordingly, the Law seeks to strengthen institutional ties between CIVIT and the civil
service. To that end CIVIT now has new advisory and monitoring duties, as it may be
requested to advise any public service department or agency on a wide range of issues —
from public employees’ compliance with codes of conduct and collective agreements to
whether senior managers should be granted permission to take on external assignments.
Also in its remit are questions of local relevance — it may, for example, be required to
assess the conduct of an employee in a small municipality. Furthermore, Article 1.2 f—
which pertains to monitoring compliance with and the effectiveness of new anti-corruption
measures — widens CIVIT’s powers to include monitoring compliance with transparency
rules. Although some of them are optional, CIVIT’s new advisory functions do strengthen
its capacity to monitor and co-ordinate public service bodies’ anti-corruption strategies.

CIVIT has also been entrusted with a further task. Should a prefect dismiss the
secretary of a local authority, it is CIVIT’s job to verify that the dismissal is not connected
to the secretary’s anti-corruption activities.

As regards the DPA, the Law has widened the scope of its functions. For example, it is
now in charge of drawing up the rules for job rotation in senior managerial positions
exposed to high risks of corruption. Its duties also include devising measures to avoid
overlaps and duplication in managerial positions. In turn, CIVIT’s job is to monitor the
implementation and effectiveness of the rules drawn up by the DPA.

With regard to public service departments, the Law assigns different anti-corruption
roles to different bodies within them. It is, for example, the responsibility of the political
body to adopt an anti-corruption plan and assign an anti-corruption manager. This manager
must submit the anti-corruption plan for approval and define procedures for appointing
employees to high-risk activities.

The Law thus reinforces co-operation between CIVIT, the DPA, and new actors. The
DPA, a structure that answers to the executive'® branch of government, effectively becomes
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the hub which collects information from government departments and prepares the national
anti-corruption plan (NACP). CIVIT is the national anti-corruption authority and draws up
the guidelines for public service strategies which are then included in the national anti-
corruption plan drafted by the DPA. The new Anti-Corruption Law also grants the
Authority for the Supervision of Public Contracts and the National School of Public
Administration official roles. Table 4.1. provides a summary of the main functions of all
anti-corruption bodies.

Table 4.1. The main corruption prevention actors in Italy

Actor

Past Function

New Functions

CIVIT

Steer, co-ordinate, and supervise the
independent exercise of evaluation
functions.

Ensure the transparency of evaluation
systems.

Ensure the comparability and visibility of
performance indicators.

Annually inform the Minister for the
Implementation of the Programme of the
Executive (MIPE) of its activities.

In addition to current functions: anti-corruption
authority

Co-operate with international and foreign bodies.
Approve the NACP.
Analyse causes and factors of corruption.

Give (optional)"” advice to public service
departments on employees' behaviour.

Give (optional) advice on authorisations for
public executives to take on external assignments.

Monitor public service departments’ compliance
with their own measures and their effectiveness
of such measures (including transparency rules)

Reports to both chambers by 31 December on
action taken against corruption and illegal acts
and the effectiveness of the related rules.

Department of

Public

Administration

Anti-corruption authority

Co-ordinates the implementation of anti-
corruption strategies
(national or international)

Defines (and promotes) rules and methodologies
for implementing anti-corruption strategies

Prepares the national anti-corruption plan

Defines standard models for the collection of data
and information

Defines the rules for job rotation in senior
managerial positions exposed to high risks of
corruption.
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Table 4.1. The main corruption prevention actors in Italy (cont.)

Public Service
Department(s)'®

Adopt the Triennial Programme
on Transparency and Integrity
(Legislative Decree 150/09).

Post online the CVs, annual
wages, and contacts of senior

Publish online web the list of

(Legislative Decree 70/2011).

managers.

documents necessary for a
procedure on demand

Adopt an anti-corruption plan which contains a risk
analysis and the department’s countermeasures

Defines, with the NSPA, procedures for selecting
and training employees, and the procedures for the
turnover of executives working in high-risk sectors.

The political body adopts and transmits to the DPA
the triennial anti-corruption plan by 31 January.

The political body nominates the anti-corruption
manager (ACM).

Publishes online information on the unit cost of
public works and services for citizens.

As the contracting authority, can decide that the
violation of voluntary integrity instruments (namely
the integrity pacts or memoranda of legality
[protocolli di legalita]) can be grounds for exclusion
from a tender."’

When referees are required, authorises the
participation of its manager and determines the fee.

Send data and information on transparency to the
CIVIT.

Public Service
Departments Anti-
corruption Managers

Define procedures for selecting and training
employees and procedures for the turnover of senior
managers working in sectors at risk.

By 15 December publish online a report with the
results of their activity and transmit it to the political
body.

Inter-ministerial
Committee

To be nominated by the President of the Council of
Ministers (PCM).

Prefect

Give optional advice to local authorities on the
adoption of an ACP in compliance with the national
guidelines contained in the NACP.

National School of
Public Administration

Sets up training programmes (general and specific or
sectorial) on ethics and legality.

Magistrates, State
Attorneys and Lawyers,
Members of Tax Comm.

Participation in arbitration boards

Referees

Participation in arbitration boards

Referees

The experience of OECD countries has shown that the mandates of anti-corruption
bodies should clearly delineate their substantive responsibilities in order to avoid any
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overlap of functions. A clear mandate also helps integrate new institutions into existing
structures and enables any co-ordination that may be necessary to ensure that anti-
corruption policies are implemented consistently. The mandate should include tasks and
mechanisms to identify good practices and facilitate exchange with the relevant institutions,
citizens, civil society and the private sector at national and sub-national levels.

Italy appears to have succeeded in providing clear anti-corruption mandates. The new
anti-corruption law has done just that for CIVIT and DPA — the two main actors — and
assigns additional anti-corruption functions to other relevant players, such as the civil
service and the National School for Public Administration. However, while in theory there
does not seem to be any duplication of functions, the DPA’s role will be central in, on one
hand, co-ordinating the anti-corruption plans and action of public service entities and OIVs
and, on the other hand, in interacting with CIVIT.

In point of fact, the Anti-Corruption Law makes no provision for (and therefore does
not institutionalise) co-ordination between CIVIT and sub-national organisations such as
the National Association of Italian Municipalities (ANCI), the National Union of the
Provinces (UPI), and the Conference of the Regions and Autonomous Provinces. Yet, since
2010, CIVIT has worked with UPI and ANCI to define the transparency and integrity
guidelines for the provinces and municipalities. This work would be further enhanced if
CIVIT and DPA could actively partner with such bodies to implement and monitor anti-
corruption initiatives at sub national levels of government.

Anti-corruption bodies’ political independence critical to their effectiveness

As in many other OECD countries, the independence of the main anti-corruption
authority in Italy has played an essential role in effective prevention of corruption.
Moreover, given Italy’s experience with anti-corruption bodies, such as the now-abolished
High Commissioner for the Fight against Corruption, independence from political
interference is particularly important.

The Anti-Corruption Laws states that CIVIT is “fully autonomous and independent in
its evaluations” which it carries out in co-operation with the Presidency of the Council of
Ministers (through the DPA) and the Treasury (Department of General Accounting). The
Minister for Public Administration and the Minister for the Implementation of the
Programme of the Executive select CIVIT’s members and the competent parliamentary
commission must then approve them by a two-thirds majority. The candidates are then
approved by the Council of Ministers and officially appointed by the President of the
Republic.

This procedure is meant to ensure CIVIT’s independence from the executive and is
common to other independent bodies in Italy. CIVIT’s inclusion in the List of National
Independent Authorities drawn up by the National Institute of Statistics (ISTAT) also
officially enshrines its independence. The Council of State (Italy’s constitutional court) also
recognised the independent nature of CIVIT in a ruling in March 2010. Moreover, the
Administrative Trial Code (Article 133.11 of Legislative Decree 104/2010) includes CIVIT
among independent authorities in accordance with a European directive.

The procedure for appointing and dismissing CIVIT’s governing body is consistent
with procedures in other countries such as Slovenia which seek to protect independence. In
addition, CIVIT enjoys budgetary autonomy as Parliament approves its funding and
dispenses it directly to CIVIT. Other actors, like the DPA, for example, enjoy less
independence from political interference as they are offshoots of the government and must
implement government policies.
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Resources key to sustainable, effective anti-corruption institutional set-up

Human and budgetary resources are essential to ensuring the sustainability of anti-
corruption efforts and their effectiveness in fighting corruption. Yet the Anti-Corruption
Law states that its implementation must be at no cost to public finances. It is difficult to
foresee how the changes ushered in by the Law can be effectively implemented at no cost,
particularly as the budget for state bodies (including CIVIT) was recently considerably
reduced.

CIVIT’s operating budget fell from EUR 3 571 346 in 2011 to EUR 2 435 000 in 2012,
while its special projects allocation shrank from EUR 4 million in 2011 to EUR 2 435 000
in 2012. However, it is worth noting that Law 135/2012 has run the two allocations together
in a single operating budget to make CIVIT’s financial management more flexible.

CIVIT’s human resources have also been reduced: the number of commissioners fell
from five to three in 2012 However, as Article 23.1h of Legislative Decree 201/2011
clearly states, independent authorities (which commonly includes CIVIT) knew in advance
of the cut in their human resources. As for staff, CIVIT has yet to complete its recruitment,
as it is seeking anti-corruption specialists with skills that match the new functions assigned
to it by the Anti-Corruption Law.

On the other hand, resources allocated to other actors, particularly the DPA, fluctuate
yearly according to their availability and the political priorities of the executive and
Parliament, which approves the Financial Act. There are no objective indicators as to
budget allocations.

What’s more, civil servants require greater training in integrity and anti-corruption
issues. Indeed, training is essential to supporting the key institutions that make up Italy’s
integrity infrastructure. All basic civil servant training could include, as part of the
curriculum, lectures by or discussions with anti-corruption experts on national anti-
corruption policies, especially in some of the public sector’s high-risk areas. There is
therefore room in Italy for improving the provision of necessary resources to anti-
corruption bodies.

Proposals for action

The institutional environment for combating corruption in Italy used to be characterised
by a lack of clear policy support, inadequate resources, and ill-defined functions across the
different anti-corruption institutions. The Anti-Corruption Law has set out new
responsibilities and functions designed to strengthen relations between all the institutional
actors involved. The Law has, in fact, gone even further with the introduction of an
accountability mechanism which makes it mandatory for anti-corruption bodies to report to
the government. Even so, Italy is still working at putting in place efficient institutional
arrangements for combating corruption. In order to reaffirm its commitment to public sector
integrity, this review proposes the following action:

e The role of the DPA may enhance institutional co-ordination among anti-corruption
actors in Italy. However, what will be crucial is how it will interact with the actors
involved in the prevention of corruption (CIVIT) and in the implementation of anti-
corruption plans and strategies (local public service institutions and OIVs).

e The Anti-Corruption Law does not address the co-ordination functions between
CIVIT and sub national organisations that are set out in the provisions of the
Brunetta Reform of 2009. The Law mentions neither current sub national entities
(like ANCI, UPI and the Conference of Regions and Provinces) nor their functions.
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Nevertheless, CIVIT and DPA could actively partner with these entities to
implement and monitor anti-corruption action at the sub national levels of the
government. In fact, since 2010, CIVIT has been working with UPI and ANCI to
define the transparency and integrity guidelines for the provinces and
municipalities. Such collaborative work could be strengthened.

e The number of new tasks and functions that the Law assigns to CIVIT generates
some concerns over its capacity and sustainability. To ensure effective co-ordination
between CIVIT and other institutions, it should enjoy adequate resources and the
authority to evaluate the effectiveness of the general administrative systems
designed to prevent and combat corruption.

e Training will be essential to supporting the key institutions that make up Italy’s
integrity infrastructure. All basic civil servant training could include, as part of the
curriculum, lectures by or discussions with anti-corruption experts on national anti-
corruption policies, especially in some of the public sector’s high-risk areas.

Notes

UNCAC, Art. 1, 5 and 10.

. Art. 6 of UN Convention against Corruption.

3. Law 3/2003 established the High Commissioner for the fight against corruption and
other forms of offences in the public administration, which was really set up only in
2004 (Decree of the President of the Republic 258/2004). The high commissioner
abolished by Art. 68 §6 lett.a of Legislative Decree 112/2008, 133/2008.

4. SAET, 2009, Rapporto al Parlamento.

5. SAET, La vriforma della Pubblica Amministrazione in lItalia, retrieved
www.anticorruzione.it/Portals/altocommissario/Documents/Altro/SAeT _en_191109.pdf
accessed 6 December 2011.

6. Legislative decree 150/09 Attuazione della legge 4 marzo 2009, n. 15, in materia di
ottimizzazione della produttivita del lavoro pubblico e di efficienza e trasparenza delle
pubbliche amministrazioni (OJ n0.254 of the 31 October 2009).

7. Decree of the Ministry for Public Administration of 12 March 2010 (OJ no.75 of the

31 March 2010) “Definition of the attributions of the Commission for the Evaluation,

Transparency, and Integrity of the Public Administration”.

Available at www. CIVIT.it/wp-content/uploads/Delibera-n.105.20102.pdf.

Available at www.CIVIT.it/?p=4923.

10. Art. 19 and 21 of Decision 220/CP/2008 “Internal Rules for the functioning of the
Presidency Council of the Court of Auditors”.

11. The audit 2010 is available at

http://www.corteconti.it/controllo/finanza_pubblica/bilanci_manovra_leggi/rendiconto

_generale 2009/, accessed 08 June 2011.

N —

o x

12. The Report 2011 is available at
http://www.corteconti.it/export/sites/portalecdc/ _documenti/controllo/sezioni_riunite/se
zioni_riunite_in_sede_di_controllo/2011/delibera 28 2011 contr.pdyf, accessed
08 June 2011.

13. Audition of the President of the Court on the draft law on Corruption A.C. 4434.

14. The DPF belongs to the Presidency of the Council of Minister and is under the
responsibility of the Minister for Public Administration.

15. Public administration entities can decide if they require the advice or not (optional), but
once requested, they must use it (see Dossier 371 for the Senate of the Republic, p. 36).
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16. According to Art. 15 of the bill, the law applies to all public administration
departments.

Art. 15. 1. Le disposizioni di prevenzione della corruzione di cui agli articoli da 1
a 13 della presente legge, di diretta attuazione del principio di imparzialita di cui
all’articolo 97 della Costituzione, sono applicate in tutte le amministrazioni
pubbliche di cui all’articolo 1, comma 2, del decreto legislativo 30 marzo 2001,
n. 165, e successive modificazioni.

17. According to Legislative Decree 163/06 (Codes for contracts), the contracting authority
can consider the respect-of-legality instruments set into a contract by a company in the
future contracts. The bill introduces the possibility of excluding the company from the
contract in force.
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Chapter 5

Codes of conduct

Setting values and standards of conduct for public officials in a code of conduct is
amongst the first steps towards safeguarding integrity in the public sector. This chapter
undertakes a review of the provisions in the new Italian Anti-Corruption Law that require
Italy to issue a new code of conduct for public officials. Based on the experience and
lessons learned from OECD countries, the chapter discusses key factors that Italy needs
to consider in designing and implementing a code of conduct. The importance of defining
the scope and content of the code in a consultative, participative manner and the
institutional framework necessary for monitoring the implementation of the code and
enforcing it are highlighted as key factors. The chapter also presents an implementation
strategy for Italy.
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Towards a culture of integrity in the civil service: Values and standards of
conduct

In the current context of economic crisis and fiscal consolidation, citizens’ confidence
in markets and government has been seriously weakened. It is therefore vital to restore
trust in government as a prerequisite for building the support needed for decisive political
action and structural reforms toward economic recovery. A high level of integrity in the
civil service and high-quality public service delivery are key conditions for promoting
trust between citizens and governments. Public officials are thus required to provide
better and more responsive services while observing high standards of conduct.

Setting standards of conduct for public officials and the values for the public sector
are amongst the first steps towards safeguarding integrity in the public sector.
International conventions and instruments — such as the OECD Principles for Managing
Ethics in the Public Service, and the United Nations Convention against Corruption
(UNCAC) — recognise the use of codes of conduct and ethics as effective tools for
articulating the values of the public sector and the expected conduct of public employees
in an easily understandable, flexible manner. In fact, they can support the creation of a
common understanding within the public service and among citizens as to the behaviour
public employees should observe in their daily work and so help define misconduct.

UNCAC’s Article 8 refers specifically to codes of conduct — such as the International
Code of Conduct for Public Officials' — as an essential element in preventing corruption.
The Council of Europe, too, has drafted a specific recommendation on codes of conduct
for public officials, commonly referred to as the Model Code.” In 2000, the European
Union also drew up and adopted a Code of Good Administrative Behaviour® which is
associated with Article 41 of the EU Charter of Fundamental Rights.

Recognising the importance of defining standards of conduct in the public service, the
majority of OECD member countries have drawn up codes of ethics or conduct in recent
decades. Some are even in the process of drafting second- or third-generation codes based
on the lessons learned from past experience. Similarly, the Italian civil service has used
two different codes of conduct.

On 31 March 1994, the Ministry of Public Administration issued the first Code of
Conduct for Public Employees.* It was then followed by the Code of Conduct for Public
Officials which came into force by legislative decree on 28 November 2000.” The current
framework for Italy’s code of conduct was set out by legislative decree in 2000.
However, experience suggests that the codes were not effectively implemented. The new
Anti-Corruption Law urges revision of the codes and the drawing up of a new code of
conduct which would embed a culture of integrity and efficiency in the Italian civil
service.

This chapter undertakes a review of the provisions in the Anti-Corruption Law related
to codes of conduct (CoCs). It discusses key factors that need Italy needs to consider in
designing and implementing a code of conduct. It presents experience and lessons learned
from OECD countries and compares them to the provisions in the new anti-corruption
law. It first considers the importance of defining the scope and content of the code in a
consultative, participative manner. It then addresses the institutional framework necessary
for monitoring the implementation of the code and enforcing it. Finally, building upon
relevant models and good practices, the chapter presents an implementation strategy for
Italy.
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Embedding a culture of integrity in the civil service requires defining common values
to which all public employees should adhere and drawing up concrete standards of
conduct that they need to apply in their daily work. From this perspective, values refer to
“collectively shared principles that guide judgement about what is good and proper”
(OECD, 2000), while standards of conduct are “the required criteria for actual actions of
public servants/public officials” (ibid.).

Codes of conduct and ethics are generally the tools adopted to raise awareness of
common values and standards of behaviour in the civil service. There has been much
research into ethics codes and studies have “revealed that codes influence ethical decision
making and assist in raising the general level of awareness of ethical issues” (Loe et al.,
2000). The usefulness of codes of conduct is especially true when sanctions are coupled
with codes of conduct and top management's commitment to the code (Ford and
Richardson, 1994). Furthermore, research suggests that codes “used to define an ethical
environment and their effective implementation must be as part of a learning process that
requires inculcation, reinforcement and measurement” (Doig and Wilson, 1998). Overall,
a code of conduct can improve organisational culture and prescribe a set of principles
aimed to define conduct, culture and performance. While by themselves codes of conduct
will not enhance integrity and reduce corruption in the public service, they do constitute a
key element integrity frameworks. Thus it is essential to bear in mind that their success is
largely dependent on the other elements of integrity frameworks (Box 5.1).

Box 5.1. The impact of codes of ethics: Research and empirical findings

Research in public administration into ethics codes has been very limited. In his surveys among members
of the American Society for Public Administration (Bowman and Williams, 1997; Bowman, 1990),
Bowman found that practitioners tend to think positively about codes and to believe that they have
desirable effects. Flake and Grob (1998) performed content analyses on public sector ethics codes and
found that they were “dramatically skewed in the low-road direction”, i.e. they emphasised compliance
with rules and laws. These and other analyses are interesting, but “a relationship between codes and actual
behaviour in fact still awaits examination” (Gilman and Lewis, 1996). One public administration study
(among city and county managers) into the topic found “no significant difference in the mean response
scores [on a moral reasoning test] that can be attributed to whether or not a jurisdiction has a code of
ethics” (Stewart & Sprinthall, 1993).

An interesting descriptive study is the 2007 survey of the New Zealand State Services Commission, which
was conducted by the Ethics Resource Centre among 4 642 State servants. Ninety-six percent of the
responding state servants reported that their agency had drafted standards of integrity and conduct. Half of
surveyed state servants reported that their agency had a specific person, telephone line, e-mail address, or
website where they could get advice about integrity and conduct issues. In sum, the findings were very
mixed. This is consistent with the hypothesis that an integrity code will only have a significant impact when
it is embedded in and consistent with a wider integrity management framework.

Source: Towards a Sound Integrity Framework: Instruments, Processes, Structures and Conditions for
Implementation, GOV/PGC/GF(2009)1.

OECD countries have adopted various models of codes of conduct and ethics. Some
codes both encompass the values of the public service and specify the expected standards
of conduct of public employees. Two examples are the Australian Public Service Values
and Code of Conduct and the Canadian Values and Ethics Code for the Public Service.
Other countries have adopted more action-oriented codes which explain how the values
can be translated in public employees’ daily conduct — e.g. the Korean Code of Conduct
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for Maintaining the Integrity of Public Officials and the New Zealand Standards of
Integrity and Conduct and its related guidance document (Box 5.2).

Box. 5.2. New Zealand Standards of Integrity and Conduct

The current New Zealand Code of Conduct for civil servants came into force on 30 November 2007,
superseding the previous code, the New Zealand Public Service Code of Conduct, which had been issued in
2001 pursuant to what was then Section 57 of the State Sector Act 1988. The current Code is only delivered
as a one-page document, affirming the broad characteristics of public service which should be fair,
impartial, responsible and trustworthy. The Code only provides general rules of behaviour, without
providing specific advice on how to behave in real-world situations. However, the Code of Conduct is not a
self-standing document, as it is provided along with “Understanding the Code of Conduct - Guidance for
State Servants”,’a guide for public employees which explains the content of the Code.

Fair
We must:
— treat everyone fairly and with respect
— be professional and responsive
— work to make government services accessible and effective
— strive to make a difference to the well-being of New Zealand and all its people.

Impartial
We must:

- maintain the political neutrality required to enable us to work with current and future
governments

- carry out the functions of our organisation, unaffected by our personal beliefs

— support our organisation to provide robust and unbiased advice

— respect the authority of the government of the day.

Responsible
We must:
— act lawfully and objectively
— use our organisation’s resources carefully and only for intended purposes
- treat information with care and use it only for proper purposes
= work to improve the performance and efficiency of our organisation.

Trustworthy
We must:

— be honest

— work to the best of our abilities

— ensure our actions are not affected by our personal interests or relationships

— never misuse our position for personal gain

— decline gifts or benefits that place us under any obligation or perceived influence

= avoid any activities, work or non-work, that may harm the reputation of our
organisation or of the State Service.

Source: New Zealand State Services Commission, www.ssc.govt.nz/sites/all/files/Code-of-conduct-
StateServices.pdf, accessed 5 December 2012.
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Most organisations find themselves somewhere in the middle and choose a hybrid of
both types of codes. They may thus, for example, opt for a code that is built around a
number of values, where each value is expanded into more specific principles and
standards to provide guidelines for applying values where necessary. Successful codes do
not only provide a standard for public officials to strive for. They also articulate a special
sense of responsibility because of the professional standing a public official may have in
his/her community. Simply put, codes are written to guide behaviour.

Irrespective of the model chosen, a code of conduct should be clear, concise, and
easily understandable in order to support public employees in understanding the key
principles and values by which they should abide. Despite such different approaches,
however, there is a general consensus as to the principles identified in national codes of
conduct. Rule of law, impartiality, transparency, faithfulness, honesty, service in the
public interest, and efficiency are among the major values chosen as pillars of integrity
systems (Figure 5.1). In 2000, the Committee of Ministers of Council of Europe adopted
a Model Code of Conduct for Public Officials which reflects those principles and from
which many national codes currently in use draw inspiration.

Figure 5.1. The evolution of core public service values and principles in OECD countries

m2000 m2009

Impartiality
Legality
Transparency
Integrity/Honesty
Efficiency

Professionalism

0% 20% 40% 60% 80% 100%

Source:  OECD  (2009), Government at a Glance 2009, OECD Publishing, Paris, doi:
http://dx.doi.org/10.1787/9789264075061-en.

Effective codes operate at two levels: institutional and symbolic. Institutional codes
articulate boundaries of behaviour as well as expectations of behaviour. In other words,
they provide clear markers as to what behaviour is prohibited and expected. Codes of
conduct have symbolic value in that they create a sense of participation and self-
reassurance of how public officials not only see themselves but how they want to be seen
by others (Gilman, 2005).

Italy has, over the past 15 years, drafted two different codes of conduct. The Ministry
of Public Administration issued the Code of Conduct for Public Employees’ on 31 March
1994 and a second one followed on 28 November 2000 through a legislative decree
(Box 5.3).

Incorporating a code into a legislative framework follows the trend observed in other
OECD member countries (OECD, 2000). It is necessary, however, to distinguish between
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making the code a legal document and incorporating the elements of the code into the
legal framework per se. Integrating elements of a code — particularly positive expectations
of behaviour — into primary or secondary legislation demonstrates a clear commitment
from the government, promotes compliance, and supports enforcement. Making a code a
legal document may, however, render it less flexible and adaptable to emerging issues
and result in a more legalistic use of language.

Box 5.3. The current framework for the Italian code of conduct

The current framework for the Italian code of conduct was set out in the Legislative Decree of
2001 which provided certain guidelines for the drafting of the code:

The Code is to be adopted by the Ministry of Public Administration in accordance with major
unions. Organisational measures to ensure quality of service for citizens must be taken into
consideration.

The Code is to be published in the Gazzetta Ufficiale and should be given to public employee
when hired.

Civil service departments should give employee representatives instructions for the codes to be
included in contracts and their provisions to be co-ordinated with disciplinary sanctions.

For each judicial and State Legal Service, professional associations’ bodies are to adopt a code
for their own members. In case of inaction, the self-government body should adopt it.

The head office of each civil service department, in accordance with unions and consumers and
users associations, is to verify the applicability of the code and makes possible amendments.

The heads of each civil service department should oversee the application of the code.

The civil service should plan training to raise awareness, improve knowledge and ensure the
correct implementation of the code.

The Code of Conduct for Public Officials in 2000 was drafted by the Ministry of Public
Administration in consultation with major unions. It does not apply to the judiciary, military,
prison personnel or state police all of whom have their own codes of conduct. Agencies may use
the Code as the basis for the own special codes. In this way, several agencies and local
authorities have drawn up their own codes.

The Code is not itself a legally binding document and contains no disciplinary or enforcement
mechanism. However, it is incorporated into collective bargaining agreements. These include a
disciplinary code, which transforms the code of conduct into a legally binding instrument. In one
example, the collective bargaining agreements for the regions and autonomous localities for the
years 2006-9 were amended to include the Code’s provisions.

Italy’s current code of conduct framework draws attention to public officials’ integrity
obligations. It contains general principles governing public service as well as well as specific
provisions regarding gifts (Article 3) and other conflict of interest issues (Articles 5 to 7). While
the current framework has no special provisions on monitoring or sanctioning officials’ conduct,
Article 54 of the 2001 Legislative Decree stipulates that managers within each public body are
responsible for enforcing rules that relate to ethics and workplace conduct.
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Box 5.3. The current framework for the Italian code of conduct (cont.)

The Group of States against Corruption (GRECO) has stated that, while current code of conduct
applies to civil servants, it does not apply to senior government officials. GRECO has therefore
recommended that a publicly announced, professionally embraced and, if possible, an
enforceable code of conduct be issued for members of Government (GRECO, 2011). GRECO
has also recommended that such a code of conduct include reasonable restrictions on the
acceptance of gifts other than those related to protocol. Transparency International’s 2011
National Integrity Assessment has similarly stated that there is a lack of effective codes of
conduct for both members of Parliament and government and that the existing ones have no
adequate mechanisms for control or sanctions. However, the Anti-Corruption Law addresses
these concerns.

There is no one-size fit all model for ways to effectively adopt and implement a code
of conduct. However, some a number of pointers can help successful adoption and
effective implementation:

1. Specific and practical: a code should serve as a guide to public officials in situations
where the ethical boundaries of an act are not self-evident or immediately understood.

N

Climate of integrity: codes can help paint a clearer picture of expected behaviour.

3. Public awareness: emphasising duties and standards of behaviour increases public
trust in public institutions.

4.  Minimise subjectivity: a code of conduct outlines the rights and responsibilities of
staff members, thus preventing arbitrary actions by public officials and employees.

5. Prevents legal consequences: adherence to the provisions stated in codes of conduct
(even when not directly linked to a sanction) can contribute to public officials’ and
employees’ understanding of the legal implications of misconduct.

6. Rewarding: codes can promote efficiency by rewarding ethical behaviour (even the
reward is not tangible).

7. Accessible: a code should be an easy, accessible tool that guides daily decisions in
the workplace.

One of the most common failings of a code of conduct is the creation of unrealistic
expectations. Experience shows that common problems in effectively implementing
codes of conduct are

e inefficiency;

e a public servant’s lack of sufficient technical know-how or the knowledge to
recognise an ethics problem for what it is;

e a public official not knowing what standards his/her organisation expects from
him/her;

e a public official considering it to be not in his/her interest, personally or
professionally, to take a stand for integrity and against corruption (Palidauskaite,
2003);
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e From this perspective, certain conditions need to be met to ensure the effective
implementation of a code of conduct. They include:

— defining clear, easily understandable values and standards of conduct in a
consultative, participative manner,

— affording guidance on how to apply the code in daily work and providing an
administrative structure for responding to ethical dilemmas and ensuring
consistency throughout the administration in understanding the values and
standards of conduct promoted by the code,

— monitoring and assessing the implementation of the code of conduct and its
impact on promoting integrity in the public service,

— incorporating ethical dimensions into management frameworks to achieve
compliance with the values of the public service.

Building consensus on values and public employees’ ownership of codes of
conduct

Article 1.2 of the Anti-Corruption Law requires the Italian government to adopt a new
code of conduct in place of the 2001 code within six months of the Anti-Corruption Law
being approved.® The government’s task is to draft the new code in order to promote
high-quality services, the prevention of corruption, and compliance with the
constitutional duties of diligence and public interest, loyalty and impartiality.

The code should include a section dedicated to senior civil servants. It should also
prohibit all public servants from seeking or accepting payments, gifts, or other benefits in
the line of duty. The only exceptions may be protocol-related or low-value gifts which
may be accepted out of social courtesy. It is the task of the Ministry for Public
Administration and Simplification — in accordance with the Conferenza Unificata, or
Joint Conference, which brings together state and local public entities’ — to draft the code.
It will then be discussed by the Council of Ministers and approved by presidential decree.

To draft codes of conduct, countries generally create working groups that bring
together representatives from ministries and sometimes from Parliament, the judiciary
and civil society. In Austria, for example, a special working group consisting of experts
from all ministries, the regional and local authorities, and public sector trade unions was
set up to develop a code of conduct based on applicable law for all public sector
employees at federal, local and municipal levels. The working group was mandated by
the Code of Conduct for the Civil Service which was issued in October 2008.

As required by the Anti-Corruption Law, once the Ministry of Public Administration
and Simplification has developed a first draft of the code it will consult the Conferenza
Unificata. However, the ministry could envisage wider consultation which, in addition to
public employees and institutions, would involve all stakeholders in designing the code.
Such consultation might even include such indirect beneficiaries as citizens and the
private sector.

The experience of OECD countries demonstrates that consulting or actively involving
stakeholders in drafting the code helps build a common understanding of public service
values and expected standards of public employee conduct. Stakeholder involvement
would, in addition, improve the quality of the code so that it met both public employees’
and citizens’ expectations. The government would also be able to demonstrate its

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



5. CODES OF CONDUCT - 71

commitment to greater transparency and accountability, thereby gaining public trust
(OECD, 2001).

In order to launch an effective consultation campaign with stakeholders the Ministry
of Public Administration and Simplification needs first to clarify a number of questions:

e What is the purpose of the consultation? (To receive feedback and comments
from stakeholders on the draft code? Create a positive and constructive attitude
towards the code in order to build trust between the public administration and
society at large? Harvest new ideas to be included in the code based on citizens
experiences?)

e What is the scope of the consultation? (Should it involve public employees, the
private sector, civil society, academics, experts, etc.?)

e When should the consultation process be launched? (After the draft code has been
written or while it is being drawn up)?

Following this clarification, the Ministry could then design the consultation process,
determining its duration and the type of events and communication strategy that could be
used. Consultation could also help the Ministry to understand the rationale behind Italy’s
existing codes of conduct, which are function- or institution-specific in nature. Examples
include codes used by the Ministry of Economy and Finance, the Authority for
Communications, the judiciary, the Bank of Italy, and the Antitrust Authority. Under the
terms of the new anti-corruption law, such specific codes would remain in place, while
others could be developed (in particular for the judiciary) as long as they were consistent
with and in the same spirit as the general public service code that is be developed.

The Ministry of Public Administration and Simplification could benefit from the
experience of institutions which have already drawn up codes of conduct to promote
consistent public service values and standards of expected behaviour among public
employees. In Brazil, for instance, the consultation process undertaken for the
Comptroller General of the Union’s code of conduct raised interesting issues that also
served as input for the government-wide integrity framework (Box 5.3).

Box 5.4. Consultation for an organisation-specific code of conduct in Brazil

The Professional Code of Conduct for Public Servants of the Office of the Comptroller General
of the Union was developed with input from public officials from Office of the Comptroller
General of the Union during a consultation period of one calendar month, between 1stand
30 June 2009. Following inclusion of the recommendations, the Office of the Comptroller
General of the Union Ethics Committee issued the code.

In developing the code, a number of recurring comments were submitted. They included: 1) the
need to clarify the concepts of moral and ethical values, as it was felt that the related concepts
were too broad in definition and required greater clarification; ii) the need for a sample list of
conflict of interest situations to support public officials in their work; and iii) the need to clarify
provisions barring officials from administering seminars, courses, and other activities, whether
remunerated or not, without the authorisation of the competent official.
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Box 5.4. Consultation for an organisation-specific code of
conduct in Brazil (cont.)

A number of concerns were also raised concerning procedures for reporting suspected
misconduct and the involvement of official from Office of the Comptroller General of the Union
in external activities. Some Office officials inquired whether reports of misconduct could be
filed without identifying other officials and whether the reporting official’s identity would be
protected. Concern was also raised over the provision requiring all official from Office of the
Comptroller General of the Union to be accompanied by another Office of the Comptroller
General of the Union official when attending professional gatherings, meetings or events held by
individuals, organisations or associations with an interest in the progress and results of the work
of the Office of the Comptroller General of the Union. This concern derived from the difficulty
in complying with the requirement, given the time constraints on officials from the Office of the
Comptroller General of the Union and the significant demands of their jobs.

Source: OECD (2012), Integrity Review of Brazil: Managing Risks for a Cleaner Public Service, OECD
Publishing, Paris, doi: Attp.//dx.doi.org/10.1787/9789264119321-en.

A consultative, participative approach would support the Ministry of Public
Administration in determining to whom the code applies (e.g. politicians, civil servants,
contractual public employees) and its content (i.e. how to articulate common standards
with specific risks related to sectors or government functions). Such an approach would
not, however, be sufficient in itself. The Ministry could also consider supplementing the
feedback from consultations with empirical data and risk analysis to design the code best
suited to the Italian context.

Surveys and other tools for collecting empirical data would help Italy to identify the
issues and concerns that are most relevant to its public service. The design and
interpretation of surveys used in code of conduct programmes normally follow a number
of key steps. The first consists of devising questions to elicit data on important issues
requiring regulation. For example, individuals and service users in a particular agency
might think that over-politicisation represents a greater danger than conflict of interest.
The second step is to analyse the data and identify significant correlations. The third
consists of writing the code of conduct based on the themes identified. The code can thus
address the issues identified and incorporate ways in which survey respondents think that
provisions can be enforced.

Towards high standards of conduct: Educating public servants in codes of
conduct

A code of conduct cannot guarantee ethical behaviour. It can, however, offer
guidance on expected behaviour by outlining the values and standards to which public
officials should aspire. But to be effectively implemented, it must be part of a wider
organisational strategy, with the institution in question committed to training and
educating employees in specific values. Designing an effective code of conduct is only
one part of the overall organisational strategy for determining the behaviour expected of
public officials and employees in the workplace. Training, raising awareness, and
disseminating the core values and standards contained in the code are key elements of
sound integrity management.

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



5. CODES OF CONDUCT - 73

The new anti-corruption law in Italy is placing greater emphasis on training in the
components of the code of conduct. It stipulates that public entities should develop their
own the code of conduct training schemes. However, it offers no indications as whether a
central body (e.g. the Department for Public Administration [DPA] or the Independent
Commission for Evaluation, Integrity and Transparency [CIVIT]) should ensure
consistency between code of conduct training programmes for public employees. Yet
harmonising ethics training is necessary if all public employees are to share a common
understanding of the standards of conduct expect of them.

Various types of training schemes and educational programmes exist in OECD
countries. They range from rules-based training, with a focus on the obligations of public
employees and sanctions in the event of misconduct, to value-based training that
examines ethical dilemmas in the workplace and provides guidance on the appropriate
attitudes to adopt. However, in most OECD countries training modules are developed by
a single central entity that also offers guidance on how public employees should apply
their codes of conduct, particularly in sensitive situations.

In 2004, Estonia adopted the so-called “Honest State” anti-corruption plan which
established the Public Service Council of Ethics. The Council promotes the code of ethics
and raises awareness of ethical principles in the civil service. It also designs new training
initiatives and guidelines for the practical implementation of codes of ethics and conduct
in public sector organisations. The Australian Public Service Commission, for example,
has established the Ethics Advisory Service to provide advice and training to all public
officials through dilemma-type training programmes that consider how to react in specific
sensitive situations (see www.apsc.gov.au/ethics). In Japan, brochures are distributed to
public officials with real-world examples of incidents where there may be ethical
violations.

Finally, in the Netherlands, the government recently issued a brochure entitled The
Integrity Rules of the Game that explains in clear, everyday terms the rules to which staff
members must adhere. It considers real-life issues such as confidentiality, accepting gifts
and invitations, investing in securities, holding additional positions or directorships, and
dealing with operating assets. The Netherlands has also developed dilemma-type training
to help officials recognise situations which could lead to misconduct and to react
appropriately.

To effectively disseminate core values across all levels of public service, it is crucial
that senior staff be trained in codes of conduct so that they can lead by example and
promote high standards of conduct in their organisations. Code of conduct training should
not only target newly recruited staff, it should also be provided continuously to
incumbent employees.

Guidance should also be given to public institutions wishing to develop their own
codes of conduct. In fact, the Anti-Corruption Law stipulates that, in accordance with
independent evaluation bodies and as long as they are open to participation, all public
service organisations can adopt their own codes of conduct. Such codes should
incorporate the principles of the general code of conduct. CIVIT, however, is responsible
for drawing up the criteria, guidelines, and standard models for specific codes of conduct.
Its role is to ensure that common values and standards are shared throughout the civil
service, while taking into consideration the specific risks associated with the
administrative functions (e.g. public procurement) and sectors (e.g. taxation) that are most
exposed to corruption.
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Italy could consider tasking a specialised organisation with designing a single code of
conduct training programme to ensure that all public employees receive the same training.

Such

an organisation could also offer guidance and counselling to public employees

facing ethical dilemmas. Each public service body could then put in place training
sessions and ensure that they take into account the specific nature of its area of work. It
could also consider sequencing the training process so that senior staff first attend
sessions in order to foster their commitment to implementing the code. Code of conduct
training would then be extended to all staff. Finally, an incentive-based scheme could also
be considered as a way of motivating staff to strive for high standards of conduct.

Monitoring the implementation of codes of conduct

A code of conduct being a flexible instrument, monitoring its implementation will
help determine whether it fits the bill of promoting high standards of conduct within the
public service. If it does not, further guidelines may be drawn up to clarify the values and
standards of conduct that the code lays down. To that end, the monitoring entity should
assess:

public employees’ knowledge of standards of conduct (to determine, for example,
if dissemination and training are sufficient),

how public organisations provide guidance on the code,
whether there are specific codes aligned with the administration-wide code,
whether there are mechanisms for reporting misconduct and if they are used, and

how many disciplinary actions were taken.

Tools, such as surveys of public employees or analyses of disciplinary procedures,
could support such monitoring and assessment.

In Italy, the Anti-Corruption Law introduces additional provisions pertaining to the
implementation of codes of conduct. It puts the heads of public entities in charge of
overseeing implementation and requires the DPA to carry out an annual review of how
the codes have been implemented. CIVIT, as the national anti-corruption authority, has a
role to play in issuing non-binding recommendations on how civil servants should
comply with the law, the implementation of codes of conduct, and collective and
individual employment contracts. The Law also gives CIVIT a significant role in the
implementation of the many provisions included in the code of conduct, such as
expressing its opinion when public employees take on outside work.

A body which oversees and monitors the implementation of the Code of Conduct for
Public Employees and compliance with standards of behaviour seems crucial to making
the Code a valuable, efficient contribution to the improvement of the public sector.
Although the heads of public entities will be responsible for ensuring high standards of
employee conduct day-to-day for taking appropriate action in the event of misconduct, a
central entity could, nevertheless, ensure that government-wide monitoring is undertaken
to promote high standards of conduct throughout the public service. Effective institutional
co-ordination between actors involved in the implementation of the Code remains
essential. This role seems to be entrusted principally to the DPA with the collaboration of
CIVIT. The DPA, should, however, draw up a specific action plan beyond the yearly
reporting mechanism to ensure — on a regular basis that the heads of public entities are
consistently implementing the Code.
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Enforcement and compliance: Incorporating ethics into the management
framework

Institutional frameworks for codes of conduct at managerial level in OECD countries
generally include sanctions for non-compliance. Their severity varies. In Japan, non-
compliant public officials may be formally reprimanded and urged to abide by the
standards of conduct or they may be admonished and invited to resign from the chair of a
committee. In the United Kingdom, sanctions for violations of the public officials’ code
of conduct may include suspension. In the United States, violations of the executive
branch code of conduct can result in disciplinary action that ranges from reprimand
through dismissal. In one study, Bruce (1996) showed that “a clearly worded code of
conduct (or ethics) with sanctions” is the best way to curb corruption in government.
However, she also concluded that sanctions have limited impact on the behaviour of
public officials, observing that the mere fact of having a code substantially affected
behaviour.

The Anti-Corruption Law stipulates that corruption-related breaches of the Code of
Conduct for Public Officials are subject to disciplinary action. Other breaches are
sanctioned in accordance with the relevant administrative and financial regulations. The
sanctions for the most serious breaches to the code of conduct are set out in Legislative
Decree 231/2001.

Who actually enforces the code of conduct varies from country to country. It may be
an independent body, the head of a public service entity, its human resources department,
or a department with an audit function. In Italy, the enforcers are public administration
entities (which investigate possible and monitor how the code works) and the DPA
(which sets the criteria for rotating senior officers in areas which are most exposed to the
risk of corruption). In public entities, the human resources departments — in particular
their disciplinary units — sanction misconduct in accordance with the relevant legislation.
In addition, the Anti-Corruption Law requires a selected public official in each
government department to oversee the anti-corruption plan and prevent breaches. The
rationale behind this is to create a higher sense of accountability within all public
institutions.

However, the Law remains unclear on the reporting mechanisms in the event of
misconduct within entities, particularly with regard to senior management. It would be
beneficial to provide clear guidance to public officials on the mechanisms at their
disposal for reporting misconduct. Additionally, the DPA should play a role in ensuring
that sanctions for corruption are applied consistently in all public entities.

The Anti-Corruption Law also identifies or amends practices which will probably be
covered by the new code of conduct. One example will be the practice of revolving doors.
Public employees who have exercised authoritative or negotiating powers on behalf of a
public service organisation may not, in the three years following their departure from the
public sector, engage in employment or professional activities in those private entities
which they had dealings. Contracts that violation this provision are void and the private
persons who signed them are barred from contracting with the public sector for three
years. In addition, payments received as a consequence of these contracts must be
returned. The new code of conduct will need to incorporate this new regulation and
promote consistently applied sanctions throughout the civil service in such high-risk
areas.
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Proposals for action

The Italian authorities today have the opportunity to adopt a new code of conduct
which has enough substance and powers of enforcement to address the concerns
discussed in this chapter. The experience of OECD countries points to three different
proposals for action that could help a code of conduct be successfully adopted and
implemented.

Combining participative and evidence-based approaches to determine the content
of the new code of conduct

The experience of OECD countries shows that an inclusive, consultative approach
towards designing codes of conduct is essential to ensuring take-up and implementation.
The Ministry of Public Administration should adopt such an approach in order to define
i) the values of the public administration, i) the standards of conduct expected of public
officials, iii) the scope of the code and to whom it shall apply.

The consultation process, however needs to be carefully organised around three
questions: What is the purpose of consultation? How long should it last? How wide
should it be?

Consultation and participation could also be complemented by an evidence-based
approach. Its aim would be to gather comparative data on the values and standards of
conduct that need to be reflected in the code in order to meet the expectations of public
officials, citizens, and the private sector.

It is essential that the content and issues covered by the code build on Italy’s existing
sector-related codes of conduct so as to promote consistent values and standards of
conduct throughout the public service.

Towards implementation of the code of conduct: training, educating, counselling
and monitoring

Clearly, a code of conduct forms part of a wider integrity framework and requires an
institutional set-up that can raise awareness of the code and provide training, education
and guidance to public officials. To be effective such guidance should be consistent
throughout the public service. From this perspective, the Ministry of Public
Administration could work with CIVIT to develop national training modules which the
heads of public entities would then applied and tailored organisational level.

Training and education may range from value-oriented to rules-based and dilemma-
type programmes in order to help public officials fully grasp all that the code entails.
Irrespective of types of training, however, senior management should attend so that they
can lead by example and off constant guidance to all staff on how to apply the code day-
to-day. Exactly how this guidance will be provided at the organisational and the central
government levels is yet to be clarified. Combining training with an incentive-based
programme could also help motivate public officials to strive for high standards of
conduct.

The Anti-Corruption Law stipulates that the Ministry of Public Administration,
working with CIVIT, should conduct an annual review of how the code of conduct has
been implemented and applied. The participation of CIVIT in the conduction of this
annual implementation review remains to be defined. To support this process, the DPA
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should consider developing a specific action plan to ensure that the heads of public
entities are implementing the code. This plan should assess:

e public employees’ knowledge of standards of conduct (to determine, for example,
if dissemination and training are sufficient),

e how public organisations provide guidance on the code,
e whether there are specific codes aligned with the administration-wide code, and

e whether there are mechanisms for reporting misconduct and if they are used.

Enforcement and compliance

It is essential that an efficient, consistent enforcement mechanism be designed in
order to ensure compliance with the code. The DPA needs to ensure that public entities
adopt a consistent approach to sanctioning misconduct. The new offences that the Anti-
Corruption Law which will be introduce should also be sanctioned consistently across the
public service.

Notes

1. The International Code of Conduct for Public Officials was approved by the UN
General Assembly. The Code can be consulted in the Annex to General Assembly
Resolution 51/59 on Action against Corruption of 12 December 1996 (see
www.un.org/documents/ga/res/51/a51r059.htm).

2. Ibid.

3. http://ec.europa.eu/transparency/civil_society/code/index_en.htm.

4, Published in Gazzetta Ufficiale n.149, 8 June 1994.

5. Legislative Decree No. 165 of 30 March 2001. Articolo 54 Codice di comportamento
(Art. 58-bis del d.Igs n. 29 del 1993, aggiunto dall'art. 26 del d.lgs n. 546 del 1993 e
successivamente sostituito dall'art. 27 del d.Igs n. 80 del 1998).

6. www.ssc.govt.nz/sites/all/files/Understanding-the-Code-of-Conduct-April2010.pdf.

7. Published in Gazzetta Ufficiale n.149, 8 June 1994.

8. Article 3, Paragraph 3. L’articolo 54 del decreto legislativo 30 marzo 2001, n. 165.

9. Conferenza Unificata is a public body composed by central and local administration

representatives. It is designed to improve co-operation between State and local
entities in matters of joint interest.
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Annex 5.A1

Australian public service values

The Australian Public Service Commission has identified values of public service to
which all public officials must adhere. These values were formulated in a clear and
workable manner, facilitating adherence.

The Australian Public Service (APS):
e s apolitical, performing its functions in an impartial and professional manner;
e s a public service in which employment decisions are based on merit;

e provides a workplace that is free from discrimination and recognises and utilises
the diversity of the Australian community it serves;

e has the highest ethical standards;

e is openly accountable for its actions, within the framework of Ministerial
responsibility to the Government, the Parliament and the Australian public;

e is responsive to the Government in providing frank, honest, comprehensive,
accurate and timely advice and in implementing the Government’s policies and
programmes;

o delivers services fairly, effectively, impartially and courteously to the Australian
public and is sensitive to the diversity of the Australian public;

e has leadership of the highest quality;

e cstablishes workplace relations that value communication, consultation,
co-operation and input from employees on matters that affect their workplace;

e provides a fair, flexible, safe and rewarding workplace;
e focuses on achieving results and managing performance;
e promotes equity in employment;

e provides a reasonable opportunity to all eligible members of the community to
apply for APS employment;

e is a career-based service to enhance the effectiveness and cohesion of Australia's
democratic system of government;

e provides a fair system of review of decisions taken in respect of employees.

e agency heads are bound by the Code of Conduct, like all APS employees, and
have an additional duty to promote the APS Values.

Source: www.apsc.gov.au/values.
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Annex 5.A2

The Canadian Values and Ethics Code for the Public Service

The Values and Ethics Code is divided into four chapters: 1) Statements of Public
Service Values and Ethics, 2) Conflict of Interest Measures, 3) Post-employment
Measures, and 4) Avenues of Resolution. Recalling all the regulations and policies by
which civil servants should abide (such as the Access to Information Act, Privacy Act,
Financial Administration Act, Policy on Internal Disclosure of Information Concerning
Wrongdoing in Workplace, etc.), each chapter has been divided into sections that address
a few main ideas in order to make the code easily interpretable and avoid detailed
provisions. Thus, the Code succeeded in defining clear and concise standards of conduct.

As for the standards of behaviour in dealing with citizens and colleagues, the
Canadian Code has defined the values that should guide this behaviour under the title
“People Values”, which require civil servants to “demonstrate respect, fairness and
courtesy in their dealings with both citizens and fellow public servants”. This general
statement has been further explained in a set of concrete principles namely:

e Respect for human dignity and the value of every person should always inspire
the exercise of authority and responsibility.

e People values should reinforce the wider range of public service values. Those
who are treated with fairness and civility will be motivated to display these values
in their own conduct.

e Public service organisations should be led through participation, openness and
communication, and with respect for diversity and for the official languages of
Canada.

e Appointment decisions in the public service shall be based on merit.

e Public service values should play a key role in recruitment, evaluation and
promotion.

Finally, concerning the application of Code, a separate section determines the
responsibilities, authorities and accountabilities of public servants, deputy heads and
senior managers, the Treasury Board (which developed the Code and provides guiding
materials on how to implement it) and the Public Service Integrity Officers (who are in
charge of receiving, recording and reviewing disclosures of wrongdoing).
Complementary regulations and guidance to implement the Code provide further details
on how to apply the standards of conduct in specific situations.

Source: www.ths-sct.gc.ca/pubs_pol/hrpubs/tb_851/vec-cve-eng.asp (Archived).
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Annex 5.A3

The Austrian Code of Conduct to Prevent Corruption: the responsibility rests
with me

As transparent as possible — as discreet as necessary.

I work transparently and comprehensibly, and, because of my duty of disclosure,
inform individuals and the public about my professional actions.

However, it is also clear to me that, depending on my area of work, I am subject to
various and specific obligations to maintain secrecy that limit my duty of disclosure.
These also continue to apply after I have retired from or left public service.

Under certain circumstances, passing on information acquired solely in the course of
my official duties may violate the justified interests of third parties. Such interests
include, above all, particular public interests such as the maintenance of law, order, and
public security; foreign relations, national defence or the economic interests of public
bodies. I may seek to be released from certain obligations to maintain secrecy. Of course,
I also seek to protect the interests of individuals, in particular personal rights and their
basic right to data protection.

If a member of the public approaches me with a request to pass on information, I
carefully balance his/her interest in receiving this information with those private or
personal interests which could be violated by passing on or even publishing the
information. Above all, I endeavour to avoid compromising individuals.

In case of doubt, I seek the advice of my manager. I document my forwarding or
refusal to forward the relevant information and also the reasons for my decision.

Source: www.bka.gv.at/DocView.axd? Cobld=40151.
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Chapter 6

Whistleblower protection

Public officials are most likely to detect wrongdoing in the workplace, such as fraud,
misconduct or corruption. However, experience shows that when a so-called
whistleblower reports such cases they may suffer various forms of retaliation. The
protection of whistleblowers is therefore an integral tool in an integrity framework to
prevent and combat corruption. In Italy, until the adoption of the new Anti-Corruption
Law, no legal protection was provided to whistleblowers. In line with the G20 Guiding
Principles for Whistleblower Protection Legislation developed by the OECD, this chapter
analyses the relevant provisions in the new Anti-Corruption Law. It also provides a gap
analysis assessment and mitigation strategy to ensure the effective protection of
whistleblowers in Italy.
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Whistleblower protection as an integral part of integrity frameworks

Public officials' are most likely to detect fraud, misconduct or corruption in the
workplace. However, many countries currently lack the proper legislation to protect
people who disclose secret or confidential information. Furthermore, public officials have
little incentive to report misconduct or corruption for fear of retaliation or because so
doing would be at considerable cost to their career. Many OECD countries have recently
advanced the cause of whistleblowers with legislation to protect employees in both the
private and public sector from retaliation.” Comprehensive whistleblower protection
(WBP) has become an important tool in integrity frameworks.

Twenty-nine OECD member countries have instituted some form of whistleblowing
protection (OECD, 2009a). Despite country variations, all protection arrangements
includes a legal obligation for public officials to report misconduct and/or procedures for
protecting whistleblowers and enforcing fair treatment after a disclosure has been made.
However, few countries have clear legislation that offers comprehensive protection to
whistleblowers. This review suggests that comprehensive legislation should supersede
Italy’s statutory provisions to protect people who disclose information in the public
interest.

This chapter is divided into five main parts. First, it discusses the importance and
relevance of WBP as an integral tool in an integrity framework. Second, it reviews the
current legal WBP setting in Italy. Third, it analyses the current provisions in the Anti-
Corruption Law. The four part provides a gap analysis assessment and mitigation
strategy. The final part offers recommendations for implementation.

The risk of corruption is significantly higher in environments where reporting
wrongdoing is not supported or protected. Public sector employees have access to up-to-
date information on practices in their workplaces are usually the first to recognise
wrongdoings (UNODC, 2004). It is essential to facilitate reporting to shed light on a
secretive act since the victims of corruption are generally difficult to identify. Due to the
nature of corrupt practices, the traditional ways of reporting wrongdoing or offences to
the authorities do not work. In addition, corruption is by nature covert and is very difficult
to uncover. Even when corruption it is uncovered, it is often after a considerable period of
time and statutes of limitations may have passed.

Whistleblower protection is essential if the exposure of misconduct, fraud and
corruption is to be encouraged. Effective protection supports an open organisational
culture and plays an important role in safeguarding the public interest and promoting a
culture of public accountability and integrity. However, experience shows that those who
report wrongdoings may be subject to reprisals in the form of dismissal or intimidation,
harassment, or physical violence from co-workers or superiors. In many countries,
whistleblowing is even associated with treachery or spying (Banisar, 2011; Transparency
International, 2009).

It is therefore important to both support and protect whistleblowers. In the public
sector, public servants need to know what their rights and obligations in respect of
exposing actual or suspected wrongdoing within the public service. These should take the
form of clear rules and procedures that officials can follow and a formal chain of
responsibility. Public servants also need to know what protection they will be afforded
should they expose wrongdoing (OECD, 1998a).
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International instruments for combating corruption are recognition of the need for
whistleblower protection laws to be in place as part of an effective anti-corruption
framework. Among the first such instruments were Principle4 in the OECD
Recommendation on Improving Ethical Conduct in the Public Service, the Principles for
Managing Ethics in the Public Service (1998b), and the 2003 OECD Recommendation on
Guidelines for Managing Conflict of Interest in the Public Service. The third publications
includes guidelines to help countries to “[p]rovide clear rules and procedures for
whistleblowing, and take steps to ensure that those who report violations in compliance
with stated rules are protected against reprisal, and that the compliant mechanisms
themselves are not abused.”

Whistleblower protection requirements have also been introduced in the United
Nations Convention against Corruption,’ the Council of Europe’s civil and criminal law
conventions on corruption,”’ the Inter-American Convention against Corruption,’ and the
African Union Convention on Preventing and Combating Corruption.® The 2009 OECD
Recommendation of the Council for Further Combating Bribery of Foreign Public
Officials in International Business Transactions (2009b)’ sets out ways of protecting
whistleblowers in the public and private sectors.

In 2010, the importance of whistleblower protection was reaffirmed at the global level
when the G20 Anti-Corruption Working Group recommended that G20 leaders support
the Guiding Principles for Whistleblower Protection Legislation as a benchmark for
enacting and reviewing whistleblower protection rules by the end of 2012 (see Box 6.1).
As a result, the international legal framework for establishing effective whistleblower
protection laws at country level has been strengthened.

Box 6.1. G20 guiding principles for whistleblower protection legislation

1. Clear legislation and an effective institutional framework are in place to protect from
discriminatory or disciplinary action employees who disclose in good faith and on
reasonable grounds certain suspected acts of wrongdoing or corruption to competent
authorities.

2. The legislation provides a clear definition of the scope of protected disclosures and of
the persons afforded protection under the law.

3. The legislation ensures that the protection afforded to whistleblowers is robust and
comprehensive.

4. The legislation clearly defines the procedures and prescribed channels for facilitating
the reporting of suspected acts of corruption, and encourages the use of protective and
easily accessible whistleblowing channels.

5. The legislation ensures that effective protection mechanisms are in place, including by
entrusting a specific body that is accountable and empowered with the responsibility
of receiving and investigating complaints of retaliation and/or improper investigation,
and by providing for a full range of remedies.

6. Implementation of whistleblower protection legislation is supported by awareness
raising, communication, training and periodic evaluation of the effectiveness of the
framework of protection.

In some countries whistleblower protection is still in its infancy. However, it is
increasingly recognised as an essential anti-corruption instrument and a key factor in
promoting a culture of public accountability and integrity. Indeed, the percentage of
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OECD countries that afford whistleblowers protection grew from 44% in 2000 to 66% in
2009 (see Figure 6.1).

Figure 6.1. OECD Countries that offer protection for whistleblowers, %, 2000 and 2009
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Source:  OECD  (2009), Government at a Glance 2009, OECD Publishing, Paris, doi:
http://dx.oi.org/10.1787/9789264075061-en.

Enshrining whistleblowing protection in legislation legitimises and structures the
mechanisms under which public sector employees can disclose wrongdoings. It also
protects public sector employees against reprisal and, at the same time, encourages them
to do their duty and carry out efficient, transparent and high quality public service. If
properly implemented, legislation to protect public sector whistleblowers may become
one of the most effective tools for supporting anti-corruption initiatives and exposing and
combating misconduct, fraud and mismanagement in the public sector (Council of
Europe, 2008). Absence of appropriate legislation hampers the fight against corruption
and exposes whistleblowers to risks of retaliation (Banisar, 2011).

Whistleblower protection in Italy

The need to afford whistleblowers effective protection has been much talked about
for some time in Italy. The country has no legislation specifically to protect
whistleblowers and relies mostly on labour law — particularly on protection against
unlawful dismissal.® Article 18 of the so-called “Workers’ Statute”, entitled
“Reappointment to a position”, states that the dismissal is not effective if:

e there is not a just cause or it cannot be justified;

e the employer is an organisation that employs more than fifteen people (five if the
employer is a farmer);

e the employee is hired with a permanent contract.

If dismissal is proved to be unlawful, the employer must reappoint the employee to
the same position with the same duties and compensate the employee for his/her lost
earnings from the day of the dismissal (compensation cannot be lower than five months
of salary). The employee may choose not resume his/her job, in which case he/she can
ask for a compensation equal to fifteen months of salary.

The Labour Code states that employees are entitled to report misconduct under the
general right to freedom of expression, but it does not set forth any reporting procedures.
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Case law seems to have applied this Labour Code provision to workers dismissed out
of retaliation for whistleblowing. However, experience shows that dismissal is only one
way in which a whistleblower may be silenced. In practice, reprisals take different forms,
such as demotion, transfers, and hostile behaviour. Whistleblowers in Italy do not, in fact,
enjoy protection against these or other forms of reprisal.

Article 45 of Legislative Decree 231/2007 on the Prevention of Money Laundering
provides identity protection for a person reporting acts related to money laundering and
terrorist financing. Yet this confidentiality can be waived at the request of the judicial
authorities.” The Civil Code also contains provisions which can be assimilated to
whistleblowing protection. Article 2408, for example, entitles shareholders of private
companiel.% to report any perceived wrongdoing or alleged irregularities to the Board of
Auditors.

An additional provision in the Italian legal framework that is relevant to
whistleblowing (and exists in many other countries) requires public officials to report
wrongdoing they become aware of in the line of duty." If they fail to do so they may be
sanctioned. Article 361" pertains to the “failure to report a crime by a public official” and
stipulates the following:

The public official who fails to report or delays reporting to the court, or to
another authority which has the obligation to report to the court, an offence that
he or she has become apprised of in the performance of his duties or because of
his or her functions, shall be punished with a fine ranging from EUR 30 to
EUR 516. The sanction is imprisonment of up to one year, if the offender is a
judicial police official or agent, who learned of the offence but did not report it.
The above provisions shall not apply when the offence that is punishable solely
on the allegation of the offended party.

However, such an obligation and its associated punishment have proven to be
ineffective in encouraging or compelling public officials to report wrongdoing in the
public sector. It has been even more ineffective in corruption-related offences. Only a few
cases have come before the courts in recent years,"” probably because it is practically
impossible to prove that a public official knew about a corruption offence yet failed to
report it or because the EUR 516 fine is so low.

Witness protection laws and schemes are also indirectly related to whistleblower
protection afforded by the law. Yet in Italy there is no witness protection law that could
be used in cases of whistleblowing. There is, however, a law that protects witnesses who
co-operate with the authorities. Known as “witnesses of justice”, they are former
members of criminal organisations who are given protection in exchange for their
co-operation. However, this kind of protection ensures personal safety rather than job
security and clearly does not apply to cases of public officials reporting corrupt practices
in the public sector to the authorities.

These different provisions form Italy’s current legal framework for whistleblowing. It
is a fragmented framework that is not in practice intended for whistleblowers.
Furthermore, it is confined to limited measures of protection and fails to provide
mechanisms for reporting or enforcement.

The lack of protection afforded to whistleblowers in Italy has been highlighted by
several international actors. The OECD Working Group on Bribery recommended “that
Italy consider introducing stronger measures to protect employees who report suspicious
facts involving bribery in order to encourage them to report such facts without fear of
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retribution” (OECD, 2007). The Council of Europe’s Group of States against Corruption
(GRECO) has also been critical of the poor whistleblower protection in Italy. It has
recommended that “an adequate system of protection for those who, in good faith, report
suspicions of corruption within public administration (whistleblowers) be instituted”
(GRECO, 2011).

The Italian authorities responded to GRECO that the current Anti-Corruption Law
includes a provision on whistleblower protection. However, GRECO considered the
provision was limited and fell short of its recommendation. It argued that, in addition to
the provision protecting whistleblowers:

[A] more comprehensive/detailed protection framework for civil servants
reporting suspicions of corruption in good faith, including concrete provisions on
how reporting can be done in practice (e.g. internal/external reporting lines,
confidentiality assurances, degree of suspicion) and the relevant mechanisms to
protect them from retributive action (e.g. authorities and systems for enforcing
protection, forms of compensation)” could also be provided.

Transparency International (2009) and Transparency International Italy (2009) have
also highlighted the need for Italy to provide proper whistleblower protection,' and
Global Integrity has given a very low score to Italian whistleblower protection
(Figure 6.2).

Figure 6.2. Global Integrity scores for whistleblower protection in selected OECD countries
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Note: * Data for Germany, Mexico and the United States as of 2011.

Source: Global Integrity Report for Canada (2010), Germany (2011), Italy (2010), Mexico (2011) and United States
(2011), available at www.globalintegrity.org/report.

The Anti-Corruption Law’s provision on whistleblower protection

The Anti-Corruption Law introduces the first provision specific to the protection of
whistleblowers in the Italian legal framework. It is Article 1.51 of the Law, entitled
“Introduction of Article 54b into Legislative Decree No. 165 of 30 March 20017, which
states the following:
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The following Article shall be introduced after Article 54 of Legislative Decree No.
165 of 30 March 2001: Article 54b. - (Protection for public employees reporting
offences).

1. Except in cases involving liability for slander or defamation or on the same basis
pursuant to Article 2043 of the Civil Code a public employee who reports to the
judicial authorities or the Court of Auditors or informs his superior of unlawful
conduct which has come to his attention in the performance of his duties may not be
punished, dismissed or subjected to direct or indirect discriminatory measure,
having an effect on his working conditions for reasons directly or indirectly related
to the report.

2. The identity of the individual making the report may not be disclosed without his
consent during disciplinary proceedings, provided that the disciplinary action was
initiated on the basis of different evidence in addition to the report. If the
disciplinary action was initiated entirely or partly on the basis of the report, the
individual’s identity may only be disclosed if this information is absolutely
indispensable for the defence of the individual accused of misconduct.

3. The adoption of discriminatory measures shall be reported to the Department for
Public Administration by the interested party or by the trade union organisations
with greatest representation within the administration in which they were
implemented in order to enable the appropriate action to be taken.

4. The statement shall not be available for access in accordance with Articles 22
et seq. of Law no. 241 of 7 August 1990."

This article introduces whistleblower protection provisions into Legislative
Decree 165/2001 which regulates the general employment rules and procedures for public
service employees. According to Paragraph 1, persons liable for slander'® (untruthfully
reporting to the relevant authority a person for committing an offence or simulation of the
proof of a crime), for defamation'’ (any communication that harms the reputation of
another person or persons), or liable for an unjust action'® (due to pay compensation for
damages) will not be afforded the foreseen protection. With these three exceptions, public
employees should receive protection when reporting unlawful conduct. However, in order
to obtain protection the public employee needs first to report wrongdoing to a judicial
authority, the Court of Auditors, or his/her superior.

With regard to the wrongdoing reported or disclosed, the Law describes it as any
illicit behaviour of which a public employee becomes apprised of through his/her
employment. Whistleblowers are protected against three types of workplace reprisal they
may undergo as a result of reporting wrongdoing: i) dismissal, ii) disciplinary sanctions;
iii) direct or indirect discriminatory measures. The list of possible retaliatory actions,
particularly discriminatory measures, could be interpreted to include a wide variety of
reprisals, such as demotion, harassment, forced transfer, bullying, etc. The Law also
provides that discriminatory measures must be referred to the DPA.

Article 1.51 also provides that a whistleblower’s identity shall be kept confidential. It
may, however, be revealed in cases where disciplinary charges against the alleged
wrongdoer are based exclusively on the whistleblower’s report, or where the knowledge
of the whistleblower’s identity is absolutely necessary to the alleged wrongdoer’s
defence.
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Gap and mitigation analysis of whistleblower protection in the Anti-
Corruption Law

The experience of countries that provide whistleblower protection shows that it may
originate either from comprehensive, purpose-designed laws and/or specific provisions in
different laws. Among OECD member countries, Australia,' Canada,® J apam,21 the
United Kingdom,” and the United States” have passed comprehensive legislation
specifically to protect public sector whistleblowers. The UK’s legislation is considered to
be one of the most highly developed and comprehensive (Banisar, 2011) due to its
adoption of a single disclosure regime for both private and public sector whistleblowing
protection (Chene, 2009). The UK also offers a hybrid scheme which includes public
sector functions outsourced to private contractors.”

In the United States, the Whistleblower Protection Act of 1989 was recently
supplemented by whistleblowing provisions in the Sarbanes-Oxley Act and the Dodd-
Frank Wall Street Reform and Consumer Protection Act. These two acts are targeted
primarily at the private sector, yet also constitute part of the framework that protects
whistleblowing employees of the federal government from reprisal and provides for
redress. The Canadian Public Servants Disclosure Protection Act of 2005 applies only to
disclosures made by the Canadian federal public service and to some federal Crown
corporations. Australia’s whistleblower legislation provides protection only for public
sector whistleblowers, even though some jurisdictions in Australia offer hybrid schemes
that afford protection to public employees on assignment in the private sector. The
Japanese Whistleblowing Protection Act protects both public and private employees who
make disclosures in the public interest. Article 7 of the act specifically addresses the
“treatment of national public employees in regular service” and prohibits dismissal or any
mistreatment in reprisal for whistleblowing.*

Other countries offer some form of whistleblower protection through one or more
laws or statutory provisions and are generally to be found in criminal, labour and civil
codes. Countries that make no specific reference to whistleblowers yet offer protection
through statutory provisions include Austria, Denmark, Estonia, Finland, Greece, Poland,
Slovakia, Sweden and Turkey (Council of Europe, 2009). However, as these statutory
provisions cover specific persons or acts only, protection is limited.

Whistleblower protection may draw on a range of sources of law. The enactment of a
comprehensive, whistleblower-specific law is an effective legislative means of affording
protection. The visibility of a comprehensive, stand-alone piece of legislation would
make it easier for governments and employers to promote (Banisar, 2009). This approach
also allows the same rules and procedures to apply to all public sector employees, rather
than piecemeal or sector-based approaches which often apply only to certain employees
and to the disclosure of certain types of wrongdoing. Stand-alone legislation would also
increase legal certainty and clarity.*®

Sectoral laws are generally adopted in a piecemeal fashion through statutes governing
only certain types of persons or information. One disadvantage is that outside certain
sectors little is known about the scope of protected disclosures and who may be entitled to
protection. Further, sectoral laws tend to focus only on disclosure and retaliation (Banisar,
2009) and not on strengthening the integrity framework.

In both stand-alone legislation and sectoral laws whistleblower protection should be
supported by effective awareness-raising, communication, and training. Communicating
to public sector employees their rights and obligations with respect to exposing
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wrongdoing is essential. An effective way to raise awareness is to require by law that
employers continually post notices informing employees of their entitlements to protected
disclosures. Furthermore, public sector managers should be adequately trained in
receiving reports and in recognising and preventing occurrences of discriminatory and
disciplinary reprisals against whistleblowers.

Regardless of the legal approach, however, what is important is to ensure that the full
scope of whistleblower protection is in place and that it includes — at the very least —
clear, comprehensive legislation, clear procedures and channels for reporting
wrongdoing, and robust protection against retaliatory action. (Box 6.10).

Box 6.2. Overview of comprehensive whistleblower protection

Clear procedures and

Clear, comprehensive Mechanisms for . Enforcement
B . channels for reporting .
Legislation protections . mechanisms
wrongdoings
Protection against Oversight and

Clear definitions

“Good faith” or
“reasonable grounds”

retaliation

National security

Channels for reporting

Hotlines

enforcement authorities
Availability of judicial
review

Anonymity and Use of incentives to Remedies and sanctions
Scope of coverage 7 . .
confidentiality encourage reporting for reprisals
Scope of protected
disclosures and persons Burden of proof

afforded protection

Although the Anti-Corruption Law introduces protection for whistleblowers, there are
still large gaps which prevent Italy from providing an effective protection mechanisms.
The provision needs to be made more specific. Drawing on the requirements set out in
Box 6.2, the gap analysis in Box 6.3 reveals weaknesses in the efficacy of the Anti-
Corruption Law. A public sector whistleblowing protection law should emphasise key
features, protection arrangements, reporting procedures, and enforcement mechanisms.
The gaps stem from the inability of the current system (i.e. the Anti-Corruption Law) to
meet the design principles established in Box 6.2 and the functionality and usability
requirements detailed in Box 6.3.
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Box 6.3. Summary of gap analysis and mitigation strategies

the persons afforded protection are
“public employees” only.

Recommendation Gap Mitigation

1. Clear, The Law does not seem to take into Including other categories of

comprehensive account the entire whistleblowing cycle. | workers — consultants, contractors,

legislation Nor does it specify procedures then | interns, volunteers, former
could be adopted. “Good faith” | employees, etc. — would widen the
provisions are not clear. Furthermore, | range of persons  afforded

protection. Furthermore, including
a “good faith” and “reasonable

grounds” clause could help to
reduce false and bad faith
disclosures.

2. Mechanisms for
protection

Public employees who are in violation of
possible antitrust procedures when
making disclosures risk retaliation under
Article 1.51 of the anticorruption law.
Furthermore, confidentiality criteria are
not entirely clear. There is no indication
as to whether anonymous reports would
be accepted.

The Italian law should clearly list
all possible retaliatory actions to
avoid possible disputes over
interpretation.  Furthermore, the
provision should clearly state
exemptions  to  whistleblower
protection (e.g. national security).
It is also recommended that a
burden of proof provision be
included to  further  protect
whistleblowers.

3. Clear procedures
and channels for
reporting
wrongdoings

There is no indication as to whom public
officials should report wrongdoings in
order of preference. Other external
channels also appear to be excluded.

By explicitly stating disclosure
channels, the Law could facilitate
disclosures. Further, hotlines and
help lines provide guidance both
inside and outside the organisation.

4. Enforcement
mechanisms

The Law considers only punishment,
dismissal and direct or indirect
discriminatory measures as covered
retaliatory acts.

Article 1.51 does not provide any redress
for whistleblowers who have suffered
retaliation.

The Law does not seem to take into
account the entire whistleblowing
cycle. Nor does it specify
procedures that could be adopted.
The Law should various forms of
redress.

Regulating the complex areca of whistleblower protection in a single provision
necessary leads to numerous gaps. Areas in which the Anti-Corruption Law’s provision is
found most wanting are examined below.

Clear, comprehensive legislation

Definitions and scope

There is no common legal definition of what constitutes whistleblowing. In the
context of international anti-corruption standards, the OECD (2009b) refers to protection
from “discriminatory or disciplinary action public and private sector employees who
report in good faith and on reasonable grounds to the competent authorities”.*” Similar
language is also found in national whistleblowing legislation. For example, the UK’s
Public Interest Disclosure Act refers to “any disclosure of information which, in the
reasonable belief of the worker making the disclosure, tends to show one or more of the
following” — the provision goes on to list a series of acts, including criminal offences).”®
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Romania’s whistleblowing legislation is Law 571 of 14 December 2004 on the
protection of personnel working in public authority organisations, public institutions, and
other establishments who report infringements. It also identifies the public interest as the
good to protect. Key characteristics of whistleblowing could therefore include: 1) the
disclosure of wrongdoings in the workplace; ii) a public interest dimension — e.g. the
reporting of criminal offences, unethical practices, etc.— as opposed to a personal
grievance; and iii) the reporting of wrongdoing through designated channels and/or to
designated persons.”

To strengthen the current whistleblowing provision in Italy’s Anti-Corruption Law,
an indication of its purposes would be useful. It would yield further emphasis by clearly
stating and promoting the importance of reporting unlawful action in the public service
and the positive, constructive role of whistleblowers. This would be particularly
important in the Italian context where whistleblowing carries a negative connotation.

“Good faith” and “reasonable ground”

One issue that should be addressed is whether disclosures that happen to be
unfounded should also be protected. Good faith requirements constitute the basis for
protected disclosure in other whistleblower protection laws such as those of Japan, South
Africa, and others. Australia does not have a single federal whistleblowing act, but
different regional laws (e.g. the Whistleblowers Protection Act, 1993, Southern Australia;
the Whistleblowers Protection Act, 1994, New South Wales; the Whistleblowers
Protection Act, 2001, Victoria). All, however, require a reasonable belief of misconduct.
Similarly, many other countries disclosures to be in good faith.

Article 1.51 of Italian Anti-Corruption Law is not clear as to the good faith
requirement. Is the whistleblower protected if his/her allegations are not correct? To
mitigate the current uncertainty in the Italian whistleblowing provision which may well
discourage disclosure, a good faith provision should be clearly stated.

Scope of protection

Legislation in a number of countries affords comprehensive protection to
whistleblowers in both the public and private sectors. Examples are South Africa, Japan,
Korean, and the United Kingdom with its Public Interest Disclosure Act. Some countries
restrict protection for whistleblowers to the public sector, e.g Canada® and Romania,
while®' France confines it to the private sector.”

Article 1.51 afforded protection to “public employees”, which suggests that workers
who fall outside that category, such as consultants, contractors, interns, volunteers, and
former employees, will not receive protection. It is crucial that protection be extended to
other categories of employees in order to widen access to information on possible
wrongdoing. It is also recommended that private sector whistleblowers enjoy protection.

Scope of disclosure
One of the main objectives of whistleblower protection laws is to promote and

facilitate the reporting of “illegal, unethical or dangerous” activities (Banisar, 2009).
Legal frameworks should supply clear definitions of protected disclosures, specifying the
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acts that constitute violations, be it mismanagement, abuse of authority, endangering
public health and safety, or corrupt action.®> A “no loophole” approach would be most
effective when identifying the breadth of subject matter that may be afforded protection.*
Japan’s Whistleblowing Protection Act, for example, expressly lists violations of food,
health, safety and environmental laws. Other countries require wrongdoing to reach
certain thresholds before triggering whistleblower protection. Under US law, for example,
protected disclosures include gross mismanagement and gross waste of funds, while
disclosures of “trivial” offences are not protected.”

Article 1.51 promotes and facilitates the reporting of “unlawful conduct”. Although
the term may be considered to have a broad reach, the provision fails to supply a clear
definition of the wrongdoing that warrants protected disclosure or to specify the acts that
constitute violations. Furthermore, there is no clear indication as to what degree of
wrongdoing triggers whistleblower protection. The language of Article 15.1 needs to be
precise and to strike a balance between being overly prescriptive and so precluding
certain kinds of wrongdoing from disclosure, on one hand, and being so loose that any
kind of wrongdoing could be disclosed — to the detriment of the organisation concerned.

Mechanisms for protection
Protection against reprisals

Reprisals for whistleblowing usually take the form of disciplinary action or
harassment in the workplace. Whistleblower protection laws should provide
comprehensive protection against discriminatory or retaliatory action. Legislation should
therefore strive to protect whistleblowers’ employment status against a wide range of
retaliatory action, including unfair dismissal. The South African Law Reform
Commission, for example, recommends an open-ended list of protections if victimisation
is linked to whistleblowing. The list includes protection from “intolerable work
conditions”, “being prevented from participating in activities outside the employment
relationship”, and from breaches in confidentiality.*® Similarly, the 2007 French Law on
the Fight against Corruption provides broad employment protection for persons who, in
good faith, have reported acts of corruption of which they gained knowledge in the
exercise of their functions. They may not be excluded from recruitment and internships,
or be disciplined, dismissed or discriminated against.’’ Canada, too, broadly defines
retaliation as any measure that adversely affects the employment or working conditions of
a whistleblowing public servant.

Under Article 1.51, whistleblowers cannot be “punished, dismissed or subjected to
direct or indirect discriminatory measures having an effect on their working conditions
for reasons directly or indirectly related to disclosure”. While at first sight the wording
seems comprehensive enough to cover many different types of retaliation, it would be
preferable to detail what is meant by “discriminatory measures” so as to avoid multiple
interpretations.

National security
In some countries, employees who disclose information related to official secrets or

national security may be liable to criminal prosecution. Some countries with
whistleblower protection legislation may consider waiving such criminal liability for
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protected disclosures or afford protection only if the disclosure is made through a
prescribed channel. In the US, for example, if a purported whistleblower makes a
disclosure that the law or an executive order specifically requires be kept secret in the
interests of national security, then that disclosure is “prohibited by law”. The
whistleblower will not be afforded protection unless he or she makes his or her disclosure
to the department’s or agency’s Inspector General or the Office of Special Counsel.

There is no current provision in Italian law for exceptions to whistleblower
protection. More comprehensive legislation specifies exceptions in the interests of
national security. Introducing such provisions could strengthen current Italian law and
avert multiple interpretations.

Anonymity and confidentiality

A key way to afford protection to whistleblowers and encourage reporting of
wrongdoing is to guarantee them confidentiality. For example, the United Kingdom
Public Interest Disclosure Act protects the confidentiality of the whistleblower, as does
French law, albeit in the private sector only. Korean law provides that whistleblower’s
identity may be revealed only upon his/her consent, while in Germany, an anonymous
hotline allows anonymous communication with whistleblowers. New Zealand describes
confidentiality as “perhaps the most significant protection”,*® while the United States’
Whistleblower Protection Act prohibits the Office of Special Counsel from disclosing the
identity of a whistleblower without his or her consent. The one exception is if imminent
danger to public health or safety or imminent violation of any criminal law makes it
necessary to reveal a whistleblower’s identity.”

While Article 1.51 provides a certain degree of confidentiality, it further define and
clarify situations under which the confidentiality will not be kept. In the absence of
greater precision, potential whistleblowers will have no certainty that their identity will be
kept confidential throughout the whistleblowing cycle.

Burden of proof

Under the terms of whistleblower protection laws, the burden of proof is on
employers, who must prove that action they have taken against an employee is unrelated
to whistleblowing. This is in response to the difficulties an employee might face in
proving that reprisals were a result of his or her disclosure of wrongdoing — “especially as
many forms of reprisals maybe very subtle and difficult to establish”.*’

In this regard, South Africa’s Protected Disclosures Act (PDA) states that any
dismissal in breach of Section 3 of the Act is automatically deemed to be an unfair
dismissal."' Another example is the United States, where the public agency needs to
demonstrate proof “by clear and convincing evidence that it would have taken the same
personnel action in the absence of such disclosure”.* In the United Kingdom, the burden
of proof is predicated on the length of an employee’s term of employment. If an
employee has been employed for more than one year, the burden of proof is on the
employer. If the employee has been employed less than one year, the employee must
prove that the dismissal was connected to the disclosure.
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Currently, there are no burden of proof provisions in Italian law. The delicate
situation between employee and employer should be framed by a legislative provision
that articulates exactly how employees can establish they have been mistreated as a direct
result of their whistleblowing. This would creating a step-by-step checklist to prove
unfair treatment. If certain critical boxes were checked, dismissal could then be directly
attributed to the employee’s disclosure of wrongdoing. The burden of proof, which then
shifts to the employer in the event of an unfair dismissal, would be clearly established in
this framework.

Clear procedures and channels for reporting wrongdoing
Reporting

Whistleblowing legislation may specify one or more channels through which
protected disclosures can be made. These may be internal disclosures, external
disclosures to a designated body, or external disclosures to the public. For example, the
United Kingdom’s Public Interest Disclosure Act applies a tiered approach, whereby
disclosures may be made to one of the following “tiers”:

e Tier I: internal disclosures to employers or Ministers of the Crown;

e Tier 2: regulatory disclosures to prescribed bodies (e.g. the Financial Services
Authority or Inland Revenue);

e Tier 3: wider disclosures to the police, media, members of parliament and non-
prescribed regulators.

Each tier incrementally requires a higher threshold of conditions which the
whistleblower must satisfy to obtain protection. This arrangement is intended to
encourage internal reporting and the use of external reporting channels as a last resort
(Banisar, 2009).

The Anti-Corruption Law does not seem to take into account the entire
whistleblowing cycle. Nor does it indicate in any precise manner what procedure a
whistleblower should follow. It states only to which bodies alleged wrongdoing should be
reported, without specifying an order of preference or whether one body’s acceptance of a
whistleblowing claim automatically precludes other bodies from accepting it. Similarly,
there is no indication as to what happens once the whistle has been blown. Moreover, the
Law fails to state through which disclosure channels reports can be conveyed.

Hotlines

Many OECD countries have established whistleblower hotlines to make it easier to
report wrongdoing. Help lines or hotlines which provide some guidance could be
established inside and/or outside the organisation where the whistle has been blown — in
the CIVIT, for example. In the Czech Republic, 44% of all private companies have
established hotlines for protection against fraud.” Furthermore, Belgium, France,
Germany, the Netherlands, Switzerland, the United Kingdom and the United States are
examples of OECD member countries who have implemented a form of hotline to assist
the flow of reports of alleged corruption or misconduct. The facilitation of such reporting
tools could take place within CIVIT, provided that adequate supporting resources are
allocated to it.
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Incentives to encourage reporting

To encourage whistleblowing, many OECD countries have put in place reward
systems (which may include monetary recompense). In the US for example, the False
Claims Act allows individuals to sue on behalf of the government in order to recover lost
or misspent money. They can receive up to 30% of the amount recovered.* Korean Anti-
Corruption and Civil Rights Commission (ACRC) may reward whistleblowers with up to
USD 2 million if their claims contribute directly to recovering or increasing public
agencies’ revenues or reducing their expenditures. The ACRC may also grant or
recommend awards when whistleblowing served the public interest.* Rewards systems,
however, remain controversial in most countries with an organisational culture that values
efforts to improve organisations, especially by identifying and correcting wrongdoing.

There are currently no such whistleblowing incentive provisions in Italy’s Anti-
Corruption Law.

Enforcement mechanisms

Oversight and enforcement authorities

Some countries have established independent agencies that are legally empowered to
receive complaints of reprisals against whistleblower, to investigate them, and to seek
redress. It is a policy that has proved effective. In the United Kingdom, for example, the
Office of Civil Service Commissioners is an independent body that may receive public
sector disclosures as a last resort. The United States’” Office of the Special Counsel (OSC)
serves as an independent federal investigative and prosecutorial agency that protects
federal employee whistleblowers who claim to have suffered reprisals. In Canada, the
Public Sector Integrity Commissioner reports directly to Parliament rather than to a
minister.

Other countries, which do not have such specialised bodies, can rely on an
ombudsman or information commissioners appointed under the terms of freedom of
information acts and who have the power to order the release of information and redress.
Information commissioners, however, tend to have limited jurisdiction and can therefore
offer only limited protection to whistleblowers.

There is currently no indication that Italian law has any plans for creating a
specialised body. It could, however, designate a body that advises public employees on
whistleblowing, procedures, protected disclosures, and on other related issues. The same
body would oversee how the working of the law, possibly review it, and collect and
publish data on it. It could even promote cases where the law has proved its worth. The
same body could promote awareness of the whistleblowing issue, co-operate with the
public education system on disclosing wrongdoing in the public interest, and train public
employees. This would narrow the gap in current design principles.

Availability of judicial review
An identified best practice for whistleblower legislation is to ensure that

whistleblowers are entitled to a fair hearing before an impartial forum with a full right of
appeal.*® Such examples include the United Kingdom’s Public Interest Disclosure Act,
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which allows for appeals to the Employment Tribunal and the right of federal employees
in the United States to bring complaints before the Merit Systems Protection Board and
the US Court of Appeals. The disadvantage of judicial reviews— compared to
independent oversight bodies — is precisely that they have no oversight of the entire
whistleblowing system. Furthermore, their jurisdiction is restricted to cases of
employment discrimination and rarely extends to other kinds of retaliation.

Italy’s Anti-Corruption Law allows public employees to report wrongdoing to
“judicial authorities or the Court of Auditors.” As such, there is no gap in the Law’s
design and the legislation provides the availability of judicial review.

Redress and sanctions for reprisals

Whistleblower protection laws usually include redress for whistleblowers who have
suffered reprisals. Legislation can cover all direct, indirect and future consequences of
reprisal”’ and provide redress. It may take the form of a whistleblower resuming
employment after unfair dismissal,* a transfer to a comparable job,"” or compensation for
detrimental treatment that cannot be remedied by injunctions such as unemployment and
distress.”® Redress may also involve initiating criminal proceedings against employers
who take retaliatory actions, as is the practice in Canada’' and the United States.” In
Norway, where there is no special whistleblowing protection legislation, the Working
Environment Act (WEP) sets uncapped compensation for public and private employees.
In Canada, again, legislation has established a special court with powers to rule whether
reprisals have indeed been taken against a whistleblower. It can then to award the
whistleblower compensation and take sanctions against the retaliator. The United States
False Claims Act allows individuals to file claims on behalf of the government and
receive upwards of 30% of the amount recovered. The United States government
estimates that USD 17 billion have been recovered under the Act since 1986.>

Article 1.51 does not provide that there should be remedy for whistleblowers who
have suffered retaliation. Nor does it provide for any sanction against an employer who
retaliates against a whistleblower.

Yet whistleblowers should be entitled to redress for reprisals they may have
experienced. It could take different forms. In the event of dismissal from work, the focus
would be on the whistleblower recovering his or her former employment. If retaliation is
of another kind, the whistleblower may seek compensation. Among the different forms of
redress to which a whistleblower may be entitled, it is worth mentioning the recovery of
losses (be they monetary or not), compensation for past or future earnings losses and legal
fees.

Proposals for action

This chapter has sought to demonstrate that whistleblower protection is a key tool in a
sound integrity framework. It has assessed Italy’s current legal framework for
whistleblower protection in relation to other G20 and OECD member countries and finds
that, while Article 1.51 of the Anti-Corruption Law provides a solid framework for
whistleblower protection, gaps remain in its implementation. The mitigation strategy
proposed in Part 4 seeks to narrow the gaps between legislation and implementation and
prompts the following proposals for action:
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e Issue a decree to amend Article 1.51 so that it comprehensively incorporates all
the provisions this chapter has identified as contributing to effective protection for
whistleblowers.

e Ensure consistency by amending, as necessary, all relevant labour, civil and
criminal laws to include all the elements required for effective whistleblower
protection that would further strengthen the provisions in the new Anti-
Corruption Law.

e Foster change in the public perception of whistleblowing, as negative perspectives
will limit the implementation of the new legal provisions. As in many European
countries, whistleblowers are often ill-considered and viewed as traitors and
informers. Purpose-designed communication strategies to raise awareness and
emphasise the importance of whistleblowing and how it is in the public interest
will contribute to the effective implementation of the relevant provisions in the
new Anti-Corruption Law.
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Notes

1. The term “public official” will be understood as: any person holding a legislative,
executive, administrative or judicial office of a country, whether appointed or elected,
whether permanent or temporary, whether paid or unpaid, irrespective of that person’s
seniority; and any other person who performs a public function, including for a public
agency or public enterprise, or who provides a public service, as defined in the
domestic law of the country. See the United Nation Convention Against Corruption,
Article 2, United Nations.

. Whistleblowers are defined as persons who expose wrongdoing in the public service.
3. UNCAC Articles 8, 13 and 33.

Council of Europe Civil Law Convention on Corruption, Article 9; Council of Europe
Criminal Law Convention on Corruption, Article 22.

5. Inter-American Convention against Corruption, Article III (8).
African Union Convention on Combating Corruption, Article 5(6).

7. OECD Anti-Bribery Convention (2009), Recommendation for Further Combating
Bribery of Foreign Public Officials in International Business Transactions, Section
IX.iii. and Section X.C.v., and Annex II to the Recommendation, Good Practice
Guidance on Internal Controls, Ethics and Compliance, Section A.11.ii.

8. Law 300 of 20 May 1970 (so-called Workers’ Statue), Art. 18.

LEGISLATIVE DECREE 231/2007 [l Implementation of Directive 2005/60/EC on
the prevention of the use of the financial system for the purpose of money laundering
and terrorist financing and of Directive 2006/70/EC laying down implementing
measures for Directive 2005/06/EC.

10. Article 149, paragraph 3 of Legislative Decree 58/1998 entitled: Consolidated Acts
about Financial Mediation.

11. Criminal Code, Art. 361, Omessa denuncia di reato da parte del pubblico ufficiale.

12. Article 361 Criminal Code, Omessa denuncia di reato da parte del pubblico ufficiale.
1l pubblico ufficiale, il quale omette o ritarda di denunciare all'autorita giudiziaria, o
ad un'altra autorita che a quella abbia obbligo di riferirne, un reato di cui ha avuto
notizia nell'esercizio o a causa delle sue funzioni, é punito con la multa da euro 30 a
euro 516. La pena é della reclusione fino ad un anno, se il colpevole é un ufficiale o
un agente di polizia giudiziaria, che ha avuto comunque notizia di un reato del quale
doveva fare rapporto. Le disposizioni precedenti non si applicano se si tratta di
delitto punibile a querela della persona offesa.

13. For example, Cass. pen., sez. VI, 19-03-2007.

14. Transparency International, Alternative to Silence: Whistleblower Protection in 10
European Countries, November 2009; Transparency International Italy, Protezione
delle “vedette civiche: il ruolo del whistleblowing in Italia, December 2009.

15. Art. 12 (Introduzione dell’articolo 54-bis del decreto legislativo 30 marzo 2001, n.
165).
1. Dopo I’articolo 54 del decreto legislativo 30 marzo 2001, n. 165, ¢ inserito il
seguente:
“Art. 54-bis. (Tutela del dipendente pubblico che segnala illeciti). — 1) Fuori dei casi
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di responsabilita a titolo di calunnia o diffamazione, ovvero per lo stesso titolo ai
sensi dell’articolo 2043 del codice civile, il pubblico dipendente che denuncia
all’autorita giudiziaria o alla Corte dei conti, ovvero riferisce al proprio superiore
gerarchico condotte illecite di cui sia venuto a conoscenza in ragione del rapporto di
lavoro, non puo essere sanzionato, licenziato o sottoposto ad una misura
discriminatoria, diretta o indiretta, avente effetti sulle condizioni di lavoro per motivi
collegati direttamente o indirettamente alla denuncia. 2) Nell’ambito del
procedimento disciplinare, 'identita del segnalante non puo essere rivelata, senza il
suo consenso, sempre che la contestazione dell’addebito disciplinare sia fondata su
accertamenti distinti e ulteriori rispetto alla segnalazione. Qualora la contestazione
sia fondata, in tutto o in parte, sulla segnalazione, l’identita puo essere rivelata ove
la sua conoscenza sia assolutamente indispensabile per la difesa dell’incolpato.3)
L’adozione di misure discriminatorie e segnalata al Dipartimento della funzione
pubblica, per i provedimenti di competenza, dall’interessato o dalle organizzazioni
sindacali maggiormente rappresentative nell’ amministrazione nella quale le stesse
sono state poste in essere. 4) La denuncia é sottratta all’accesso previsto dagli
articoli 22 e seguenti della legge 7 agosto 1990, n. 241, e successive modificazioni.”

16. Article 368 Criminal Code.
17. Article 595 Criminal Code.
18. Article 2043 Civil Code.

19. All Australian jurisdictions, except for the Commonwealth, have stand-alone acts that
provide for the establishment of whistleblowing schemes and some form of legal
protection against reprisals. See the Australian Capital Territory Public Interest
Disclosures Act, the New South Wales Protected Disclosures Act of 1994, the
Northern territory Public Interest Disclosures Act of 2008, Queensland
Whistleblowers Protection Act of 1993, Tasmania Public Interest Disclosures Act of
2002, Victoria Whistleblowers Protection Act of 2001 and the Western Australia
Public Interest Disclosures Act of 2003.

20. Public Servants Disclosure Protection Act of 2005.

21. Whistleblower Protection Act of 2004.

22. Public Interest Disclosure Act of 1998.

23. Whistleblower Protection Act of 1989.

24, Under section 230(3) of the Employment Rights Act of 1996.
25. Whistleblower Protection Act No. 122 of 2004.

26. See Transparency International, Recommended Principles for Whistleblowing
Legislation, Recommendation 23: “Dedicated legislation — in order to ensure
certainty, clarity and seamless application of the framework, stand-alone legislation is
preferable to a piecemeal or a sectoral approach.”

27. OECD Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions, Recommendation for Further Combating Bribery of Foreign
Public Officials in International Business Transactions, Recommendation IX(iii). See
also OECD Recommendation of the Council on Improving Ethical Conduct in the
Public Service Including Principles for Managing Ethics in the Public Service and
OECD Guidelines for Multinational Enterprises, Section I1.9.

28. UK PIDA (1998), Part IV.A., Section 43B.

29. U4 Anti-Corruption Resource Centre, Good Practice in Whistleblowing Protection
Legislation, www.u4.no/publications/good-practice-in-whistleblowing-protection-
legislation-wpl/downloadasset/404.
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30. Public Servants Disclosure Protection Act (PSDPA), 2001, http://laws-
lois.justice.gc.ca/eng/acts/P-31.9].

31. Act on the Protection of Whistleblowers, Law 571/2004.
32. Loi n.1598-2007, which introduced article L 11-1161-1 of the Labour Law.

33. As established in the UK PIDA §43(a), (b); the Japanese WA art. 2.3; the U.S. WPA
§2(a)(2); the Uganda WPA §11.2; South African PDA §1; Korean ACA art. 2;
Australian PDA §4; and Canadian PSPDA art. 8. See also, Government
Accountability Project, International Best Practices for Whistleblowers Policies (20
June 2011) p. 2.

34. U4 Anti-Corruption Resource Centre, Good Practice in Whistleblowing Protection
Legislation, www.ud.no/publications/good-practice-in-whistleblowing-protection-
legislation-wpl/downloadasset/404.

35. The Federal Circuit defined “trivial” as “arguably minor and inadvertent miscues
occurring in the conscientious carrying out of one’s assigned duties.” Drake v.
Agency for International Development, 543 F.3d 1377, 1381 (Fed. Circuit 2008).
However, the Federal Circuit has also held that disclosing a seemingly-minor event
can be a qualified disclosure when the purpose of the disclosure is to show the
existence of a repeated practice. Horton v. Dept of the Navy, 66 F.3d 279, 283 (Fed.
Cir. 1995).

36. South Africa Protected Disclosures Act of 2000, Section V1.

37. Loi n°2007-1598 du 13 novembre 2007 relative a la lutte contre la corruption, Art. 9,
JORF 14 novembre 2007.

38. Id at 4.22.

39. 5U.S.C. § 1213 (h).

40. U4 Anti-Corruption Resource Centre, Good Practice in Whistleblowing Protection
Legislation, www.u4.no/publications/good-practice-in-whistleblowing-protection-

legislation-wpl/downloadasset/404.
41. South Africa PDA (2000), Section 4(2)(a).
42. 5 U.S.C. § 1214(b)(4)(B)(1D).

43. Results are based on findings from the PriceWaterhouseCoopers report Global
Economic Crime Survey (2007).

44, False Claims Act, 31 U.S.C. §37209.

45. Anti-Corruption and Civil Rights Commission of Korea, “Protecting and Rewarding
Whistleblowers”, available at: www.acrc.go.kr/eng _index.html.

46. Transparency International, Recommended Principles for Whistleblowing
Legislation, Recommendation 20.

47. See, Korean ACA art. 33; U.K. PIDA §4; U.S. WPA 5USC §1221(h)(1); U.S. False
Claims Act 31 USC §3730(h).

48. As in the U.K.

49. As in the U.S. and South Africa.

50. As prescribed in the U.K. legislation.
51. Criminal Code, art. 425.1 (1)(a)(b).
52. 18 USC §1513(e).

53. Taxpayers Against Fraud Education Fund, False Claims Act Update & Alert, 24
January 2006.
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Chapter 7

Integrity risk management

Italy’s new Anticorruption Law (Law 190, 2012) requires public organisations to analyse
activities exposed to corruption and to formulate plans to prevent corruption. The chapter
introduces the concept of operational risk management as an instrument to support
public sector integrity, drawing upon international standards (e.g. ISO 31 000:2009,
COSO Enterprise Risk Management Framework). It also describes the requirements for
risk management in Law 190/2012 and provides inputs for consideration by the Italian
government in order to effectively implement the law, drawing on relevant good practices
from other countries.
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A continuous, integrated process that increases value, prevents corruption,
restores trust

Italy’s new Anti-Corruption Law (Law 190 of 6 November 2012) is a reflection of the
government’s renewed commitment to fighting corruption as a basis for restoring trust in
the public sector and fiscal legitimacy. The Law requires public organisations to examine
their activities’ exposure to corruption and to formulate plans to prevent it. Such an
approach is intended to help minimise the resources spent on checking for breaches in
integrity by focusing management attention on areas most vulnerable to corruption.

Although the Anti-Corruption Law concentrates on the risks of corruption alone, the
scope of this chapter includes the concept of “operational risk”. Discussing the risks of
corruption to the exclusion of other forms of risk can inadvertently make corruption
prevention a goal rather than a means of helping to deliver better, more cost-effective
public services — a challenge that is particularly relevant in times of fiscal consolidation
and growing pressures to increase citizens’ participation in public decision making.

Box. 7.1. Examples of fraud and corruption-related risks

Common fraud and corruption-related activities are:

° theft of cash, plant, equipment, inventory, information, or intellectual property by
employees;

° false invoicing, accounts-receivable fraud, false accounting;

° overcharging for goods and services in invoices rendered to customers and clients;

° tax evasion, money laundering, insider trading;

° payment or receipt of secret commissions (bribes), in money or in some other form of
value, to the receiver and possibly relating to a specific decision or action by the
receiver;

° the release of misleading, inaccurate, or confidential information in order to deceive,
mislead, or conceal wrongdoing, or in exchange for benefits or advantage;

° payment or solicitation of donations for improper political purposes;

° conflict of interest involving the senior executive of an entity, or other entity, acting in

his or her own self-interest rather than the interests of the entity to which he or she has
been appointed;

° unlawful assignment of donations, benefits, cash transfers, etc.;

° nepotism and cronyism;

° manipulation of the procurement process by favouring one tenderer over others, or
selectively supplying information to some tenderers;

° manipulation of the procurement process through collusive tendering (in preparation
of bids);

° the receipt or giving of gifts or entertainment intended to achieve an unstated
objective;
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Box. 7.1. Examples of fraud and corruption-related

risks (cont.)

] bribery of officials (locally or in foreign jurisdictions) in order to secure a contract for
the supply of goods or services;

° the facilitation of payments — small one-off payments in cash or in kind intended to
secure prompt delivery of goods or services.

Source: Adapted from the Australian Council of Standards.

Based on international standards for operational risk management frameworks,
integrity risk management can be defined in these terms: an architecture and a
co-ordinated set of activities and methods to identify, analyse, evaluate, treat, and monitor
potential fraud and corruption-related risks in order to acquire reasonable assurance that
the integrity of public institutions has been preserved. Operational risk, in contrast, refers
to the uncertainty of achieving public service delivery with potentially adverse effects on
economic, social and environmental policy objectives and the public budget. Such
negative effects include the possibility of waste, fraud and corruption (see Box 7.1).
Operational risk is distinct from market, technological, and social risks or those that relate
to natural disasters.

This chapter of the review begins with an introduction to the concept of operational
risk management as an instrument for supporting public sector integrity. It draws upon
such international standards as ISO 31 000:2009 and the COSO Enterprise Risk
Management Framework. The chapter then goes on to describe the requirements for risk
management set forth in Law 190/2012 (the Anti-Corruption Law). Finally, it addresses
issues that the Italian government should consider for supporting the effective
implementation of risk management built upon good practices.

Operational risk management may be understood as a combination of systems,
processes, procedures, and culture that facilitate the identification, assessment, evaluation
and treatment of risk in order to help public sector organisations successfully pursue their
strategies and performance objectives. It is commonly recognised as a core element of
internal control and sound integrity frameworks. Internal control is conceptualised as an
integral process affected by an organisation’s management and personnel. It is designed
to address risks and provide reasonable assurance that an entity can pursue its mission
and ensure that public sector organisations:

e execute orderly, ethical, economical, efficient and effective operations;
o fulfil accountability obligations;

e comply with applicable laws and regulations;

e safeguard resources against loss, misuse, and damage.

Operational risk management may also be a core element in policies to prevent fraud
and corruption (COSO, 2004; INTOSAI, 2004). More recently, operational risk
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management within the public sector has attracted much interest in the wake of the
release of international risk management standard, ISO 31 000: 2009.

Operational risk management begins with defining an organisation’s objectives (and
understanding the statutory obligations for managing risks) as well as understanding the
external and internal factors that contribute to successfully achieving those objectives.
This context-setting stage is an essential prerequisite for risk identification. Risk
identification is the first of three steps in risk assessment (sometimes referred to as risk
mapping). The other two are risk analysis and risk evaluation.

Risk identification requires the application of a systematic process to understand what
could happen, how, when and why. Risk analysis is concerned with developing an
understanding of each risk, its consequences, and the likelihood of those consequences
occurring. Risk evaluation involves making a decision about the risk tolerance of the
entity and whether risk should be accepted or engaged. Risk treatment is the process by
which existing internal controls are adjusted or new ones developed and implemented
(Figure 7.1).

Figure 7.1. Risk management cycle according to ISO 31 000:2009
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Source: Adapted from ISO 31 000:2000.

The process of establishing context and assessing and treating risk is linear, while
communication and consultation, monitoring and reviewing are considered continuous.
Communication and consultation with internal and external stakeholders is, where
practicable, a key step towards securing their input into the process and giving them
ownership of the outputs of risk management. It is also important to understand
stakeholders’ concerns about risk and risk management, so that their involvement can be
planned and their views taken into account in determining risk criteria. Monitoring and
reviewing support the identification of new risks and reassessment of existing ones that
result from changes either in the organisation’s objectives or in the internal and external
environment where they are pursued. This involves scanning for possible new risks and
learning lessons about risks and controls from the analysis of successes and failures.
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Provisions in Italy's new Anti-Corruption Law related to risk management

Under the terms of Italy’s Anti-Corruption Law, each public sector organisation is
expected to identify areas vulnerable to the risks of corruption and annually formulate a
(rolling) three-year corruption prevention plan to address these risks. The scope of the
Law applies to both central and local government, as entities in both tiers of government
are formally required to prepare three-year corruption prevention plans. In recognition of
local government’s possible difficulties in drawing up corruption prevention plans, the
Law provides that prefects — the central governments representatives at local level — give
local authorities technical support to help them. They do so only at the request of local
authorities — their support role is not mandatory.

The Anti-Corruption Law notes that line managers should identify risks of corruption
and that the responsibility for preparing a public sector entity’s corruption prevention
plan may not be delegated and/or outsourced to outside individuals. Among the areas that
the Law pinpoints as highly exposed to corruption are: i) licensing and/or the issuing of
permits; ii) public procurement, which includes selection and contract award criteria;
iii) grants and other in-kind contributions that offer an economic advantage; and
iv) competitive exams and selection procedures in recruitment and career advancement of
officials.

In addition to identifying areas vulnerable to corruption and treatment options, the
Anti-Corruption Law states that the rolling three-year corruption prevention plans should
include:

e Training, implementation, and control mechanisms in relation to decisions which
best avert risks of corruption.

e Monitoring procedures for compliance with their time limits, as specified by law
or regulations.

e The monitoring of relations between the public service organisation and parties
which conclude contracts with it or are involved in procedures relating to
authorisations, concessions, or the provision of economic benefits of any kind.
Such procedures may include verification of any relationships or friendships
between the proprietors, shareholders, and employees of those parties and the
administrators, directors and employees of the public service body.

e Specific duties of transparency in addition to those that the Law requires.

The approach contained in Italy’s Anti-Corruption Law is similar to those of
countries such as Australia, Slovenia, South Africa and the United Kingdom (Table 7.1
and Box 7.2).
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Table 7.1. Comparative analysis of whole-of-government policy elements

Country (state) Plan Institutional responsibility
Australia
- State of New Fraud Control and Corruption New South Wales Independent
South Wales Prevention Plan Commission Against Corruption
- State of Fraud Control and Corruption Queensland Crime and Misconduct
Queensland Prevention Plan Commission
Corruption Prevention Plans Public Service Department and
Ttaly (agency level) National Commission for
National Anti-Corruption Plan Evaluation, Transparency and
(whole of government) Integrity (CIVIT)
. . Commission for the Prevention of
Slovenia Integrity Plans .
Corruption
South Africa Fraud Prevention Plans Treasug gnd Public Service
Commission
Uitz insdloin Fraud Policy Statements and Triemsing

Fraud Response Plans

The Anti-Corruption Law also provides for the creation of an “anti-corruption
manager” to prepare and oversee the implementation of the corruption prevention plan.
Clearly, this position should to be filled by an incumbent public official, using the
budgetary and human resources allocated to his or her position. The Law establishes that
the anti-corruption manager is responsible in the event of wrongdoing that tarnishes the
image of the public organisation to which he or she belongs, unless it can be established
that: 1) an anti-corruption plan covering all the requirements set out in the Law was
prepared before the offence was committed; and/or that ii) the manager had adequately
monitored the compliance and implementation of the plan.

In cases involving repeated violations of the plan’s preventive provisions, the anti-
corruption manager becomes liable to disciplinary action for inadequate monitoring. Any
breach by public employees of the plan’s corruption prevention provisions also
constitutes a disciplinary offence.

Box 7.2. The use of integrity plans to support risk management in Slovenia
and South Africa
Slovenia

The 2010 Integrity and Corruption Prevention Act requires all public sector entities to identify,
analyse, evaluate and address corruption risks. Integrity plans are considered a tool for
supporting risk management and assessing the integrity of individual public sector entities. The
concept of integrity plans as tools derives from risk management tools that focus on corruption.
To prepare the plans, the Commission drew on the current Australian/New Zealand standard:
AS/NZS 1SO 31 000:2009, entitled Risk management — Principles and guidelines. It is an
internationally recognised standard providing principles and generic guidelines on risk
management.

The Integrity and Corruption Prevention Act requires individual public sector organisations to
submit integrity plans to the Commission for the Prevention of Corruption. The Commission’s
role is to assess public sector organisations’ vulnerability to corruption by analysing all risks and
risk factors in the integrity plans.
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Box 7.2. The use of integrity plans to support risk management in Slovenia

and South Africa (cont.)

The task involves: i) evaluating the likelihood of risks and the degree of damage they may cause;
ii) identifying the key areas exposed to risks of unethical and other unlawful behaviour;
iii) assessing the existing control mechanisms; iv) creating internal risk management knowledge
platforms; iv) proposing measures to minimise or eliminate risks; and v) planning further
legislation and legal instruments for a better functioning public sector that fights corruption more
effectively.

The Commission checks whether entities have drawn up integrity plans, adopted them, and how
they plan to implement them. It provides training to persons responsible for drawing up their
institutions’ integrity plans.

South Africa

In South Africa, government departments are mandated to develop and implement fraud
prevention plans under the terms of the 1999 Public Finance Management Act. South African
public entities drew up the first such plans in 2001 and by 2007 87% of them were reported to
have plans in place. The Public Finance Management Act requires government bodies to include
fraud prevention plans in their risk management strategies. Each body must draw up a fraud
prevention plan that meets its fraud risk profile. The main purpose of the fraud prevention plans
is to enable departments to identify the fraud risk areas that unique to them, develop plans to
manage their risks, and incorporate them into their strategic plans. Fraud prevention plans are
regarded as key instruments in preventing fraud and creating a culture of accountability within
the public service.

Treasury regulations indicate that fraud prevention plans should undergo risk assessment
reviews on a “regular” basis. The Treasury recommends that they should be undertaken
preferably every two or three years, or when significant change has occurred. In 2007, over 62%
of departments stated that they conducted risk assessments on an annual basis. In South Africa,
employee involvement in risk assessment and the development of fraud prevention plans is
considered part of the process of educating staff and building the ethical conscience of
government departments. Senior and middle managers in particular are actively involved in
developing and updating of the fraud prevention plans.

Source: Commission for the Prevention of Corruption, Republic of Slovenia; Public Service Commission
of South Africa, Report on the Implementation of Fraud Prevention Plans in the Public Service, November
2007, http.//www.info.gov.za/view/DownloadFileAction?id=79279.

Issues to consider in support of the effective implementation of risk
management

Italy’s public service should consider three proposals for action to help it take forward
the implementation of risk management:

e link risk management with existing systems of public organisation internal
control;

e implement risk management in incremental steps through a learn-by-doing
approach;

e ensuring effective accountability and oversight of risk management practices.
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Linking risk management with existing systems for public internal control

In a context where resources are scarce, a risk-based strategic approach focuses on
vulnerable areas, thereby helping public organisations to minimise the resources they
spend on checking for integrity violations. Such an approach to corruption prevention
also helps to identify structural weaknesses that may facilitate corruption, provides a
framework that enables all staff to take part in identifying risk factors and treatment, and
embeds corruption prevention within a well-established governance framework. In most
countries with an explicitly decentralised internal control system, such as Italy, risk
management has become a critical tool in the public sector.

Because an inadequate or ineffective control environment is conducive to fraud and
corruption, strong internal control is one safeguard of integrity. Internal control is
conceptualised as an integral process that is affected by a public entity’s management and
personnel. It is designed to address risks and to afford the entity reasonable assurance that
it can pursue its service delivery mission (COSO, 2004; INTOSAI 2004).

Many OECD countries consider risk management a core element of the internal
control framework. The system of internal control is based on an ongoing process
designed to identify the principal risks, evaluate their nature and extent, and manage them
effectively. A 2010 OECD survey of 73 public sector entities across 12 countries' found
that risk management and the prevention of fraud and corruption were part of the public
internal control framework in over three-quarters of respondent entities (OECD, 2012a).
In another survey in 2010 of nearly 600 managers, controllers and internal auditors from
the public and private sectors, the International Federation of Accountants (IFAC) found
that the vast majority (85%) were of the opinion that internal control and risk
management systems should be more closely integrated with one another (IFAC, 2011).

Although the Italian Anti-Corruption Law does not explicitly link the issues of
corruption prevention and internal control, the two can draw upon and reinforce public
internal control — in this way they are not seen as adding to the internal administrative
burden on management. The government of Italy has undertaken a number of reforms in
the past 20 years to enhance its systems of public internal control (Box 7.2). This legal
framework defines four types of internal control:

e “strategic control” to assess the adequacy of action to implement plans,
programmes and other tools that give political direction;

e ‘“administrative and accounting control” to guarantee the legitimacy and
compliance of administrative action with generally accepted audit standards;

e “management control” to verify the effectiveness, efficiency, and economy of
administrative action conducted by a public service entity;

e “management evaluation” to assess the performance of managers as the basis for
renewing their appointments.

Since the early 1990s, there has been a clear separation between the political
(i.e. ministerial) and administrative (i.e. managerial) levels of public service
organisations. According to this principle, ministers define objectives and programmes
then oversee managers’ work to ensure it complies with the programmes and objectives
ministers have drawn up. Managers have flexibility to design internal controls over
resources bestowed upon them in order to achieve objectives. In parallel, Independent
Performance Evaluation Units (OIVs) — known formerly as Internal Control Units —
located in each public sector organisation — monitor and report directly to their respective
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ministers on the achievement of organisational objectives, the efficient use of public
resources, impartiality, and management performance. The internal control work of the
OIVs has developed over the years (Box 7.3). Since 2006 they have also focused on the
coherence between strategic and operational goals and since 2007 on transparency and
public accountability.

Box 7.3. Italy's key reforms in public service internal control: 1990 to present

e Law 241/1990 (the "Law on Transparency") compels public sector entities to identify
the internal organisational units and persons responsible for achieving results.

e Law 142/1990 (“Reforming Local Autonomy”) introduced, for the first time, the
fundamental principle of the separation of powers and responsibilities — on one hand,
political and administrative policy, on the other, administrative management results.
The separation remains a fundamental pillar of Italian civil service reform.

e  [Legislative Decree 29/1993 compels public service organisations to create internal
control offices to assess, steer and correct their work according to the objectives and
responsibilities assigned to them.

o Law 20/1994 reforms the Court of Auditors.
e  Legislative Decree 77/1995.

e [egislative Decree 286/1999 on internal control revises and clarifies the entire system
of internal control by identifying the different types of control and those responsible
for them. It identifies four different types of internal control: (1) audits of
administrative and accounting compliance; (2) management control; (3) management
evaluation; and (4) strategic control.

e  Consolidation Act of Local Government (2000).
e  Legislative Decree 165/2001 instils principles of management responsibility.
e Law 145/2002 gives public managers dual disciplinary and managerial responsibility.

e Law 196/2009 on Public Accounts and Finances — which supersedes Law 468/1978
on public accounts —overhauls all rules and laws governing the tools for managing
public accounts and the budget.

e Law 15/2009 on Civil Service Reform aims to improve public sector productivity and
the efficiency and transparency of government departments.

e Legislative Decree 150/2009 aims to optimise public sector productivity and the
efficiency and transparency of the public service. It requires all public service
organisations to adopt a system for measuring and evaluating the performance of each
organisation as a whole, of the units within each organisation, and of each employee.

Source: Adapted from Paglietti (2010), Internal Controls and Auditing in Italian Local Governments;
Reginato, Paglietti and Fadda (2011), Formal or Substantial Innovation: Enquiring the Internal Control
System Reform in the Italian Local Government; EC (2012), Compendium of the Public Internal Control.
System in the EU Member States, 2012, http://ec.europa.eu/budget/biblio/publications/
publications_en.cfim#tcompendium.

“Internal auditing is an independent, objective assurance and consulting activity ...,
including that related to the effectiveness of risk management.” (I1A, 2001) OIVs serve a
function in the Italian public service that is very much akin to internal auditing. Yet in
Italy, no laws or regulations — not even Legislative Decree 286/1999 on internal control —
actually refer to internal audits. Apparently, no equivalent Italian term denotes the
function of internal audit in the strict sense of the term and there is no such function in
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some central government departments (ministries, the Prime Minister’s Office, etc.).
Other Italian public entities — both in the first tier of government (e.g the revenue
collection, state property, land registry and customs agencies) and in central, regional and
local government — do have their own internal audit function (EC, 2012). These public
entities have their own responsibilities and activities in accordance with their articles of
association or through their standing rules.

Box 7.4. Responsibilities of the Italian Ministry of Health’s Independent
Performance Evaluation Unit

The Ministry of Health’s Independent Performance Evaluation Unit (OIV) was created in 2010 and
performs the following functions:

e  monitors the overall functioning of the system of evaluation, transparency and
integrity of internal audits, and prepares an annual report;

e immediately notifies the competent management units — as well as the Corte de Conti
(Court of Auditors), Civil Service Inspectorate and CIVIT — of any administrative
problems identified;

e  validates the ministry’s Performance Report and ensures it is publicly available on the
ministry’s website;

e  guarantees the accuracy of performance metrics and evaluation processes, as well as
the use of incentives and bonuses in accordance with the principle of enhancement of
merit and professionalism;

e cvaluates executives’ performances annually and suggests to the political-
administrative policy body the names of those who deserve bonuses;

e oversees the implementation the guidelines, methods and tools drawn up by
Independent Commission for the Evaluation, Integrity, and Transparency of Public
Administration (CIVIT);

e promotes and certifies the fulfilment of obligations related to transparency and
integrity;

e  scrutinises results and good practices related to the promotion of equal opportunities.

Using CIVIT’s purpose-designed models, the Ministry of Health’s OIV conducts an annual survey of
employees’ well-being and levels of satisfaction with the evaluation system and with their immediate
superiors. It then transmits the results to CIVIT.

The OIV also carries out strategic appraisals in accordance with Legislative Decree 286/1999 and passes its
findings directly on to the political-administrative policy body. The OIV incorporates a permanent
performance measurement structure.

Source: www.salute.gov.it/ministero/sezMinisteroEnglish.jsp?label=oiv.

By way of example, Box 7.4 lists the duties of the Italian Ministry of Health’s OIV.

Generally speaking, OIVs have a number of functions under the current legal
framework. They:
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e monitor the overall operation of the system of internal control evaluation,
transparency and integrity and draw up an annual report on the state of the
system;

e promptly report any problems to the relevant internal government and public
service entities;

e ensure that performance metrics and evaluation processes are correct in order to
uphold the principle of rewarding merit and professionalism;

e ensure the guidelines, methods and instruments of the Independent Commission
for the Evaluation, Integrity, and Transparency of Public Administration (CIVIT)
are correctly applied;

e promote and certify transparency and integrity.

Guiding the work of public managers and OIVs is the Independent Commission for
the Evaluation, Integrity, and Transparency of Public Administration (CIVIT). Created in
1999 under the name of the Technical-Scientific Committee for Strategic Evaluation and
Control in Public Administration, it reports directly to the Prime Minister’s Office. In
2009, parallel reporting channels were opened so that OIVs could report not only to
CIVIT, but also to the Corte de Conti (Court of Auditors), Italy’s supreme audit
institution. Figure 7.2 is a diagram of a typical Italian internal control model that shows
where OIVs and CIVIT fit in.

Figure 7.2. Italian civil service internal control model
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Notes: CIVIT = National Commission for Evaluation, Integrity and Transparency; OIV = Independent Performance
Evaluation Unit.

Source: Adapted from Dente, B. and N. Piraino (2011), "A Message in a Bottle: The Use of Policy Instruments in
Italian Public Administration Reforms," Paper presented at the Seventh Transatlantic Dialogue, 23 — 25 June, Rutgers
School of Public Affairs and Administration (SPAA), Rutgers University, Newark, NJ, USA,
www. 7tad.org/documents/WG3/Dente-Piraino.pdf.

In order to facilitate their institutionalisation, the rolling three-year corruption
prevention plans envisaged in the Anti-Corruption Law could be aligned with the rolling
Triennial Performance, Transparency and Integrity Plan required of all public entities
under the Brunetta Reform. As explained earlier in this review (see Chapter 2), these
plans identify initiatives designed to ensure transparency in accordance with CIVIT
guidelines. Such initiatives include the timeframe within which all requirements must be
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met, as well as the procedures, resources and monitoring tools for doing so. The Brunetta
Reform requires a public entity’s OIV to approve its plan and sets out specific sanctions
for managers who fail to comply with plan requirements. The similarities with the
changes proposed in the Anti-Corruption Law make duplication a risk. To minimise that
risk and maximise effectiveness and impact, the different actors and preparation, approval
and monitoring processes involved should be mapped as a precaution.

Specific attention should be given to the officials who fill the position of “anti-
corruption manager” envisaged in the Anti-Corruption Law — particularly as the law is
clear that an incumbent public official should do the job. Responsibility for anti-
corruption managers should be located at a senior executive echelon. With the due
safeguards for independence, OIVs could assist anti-corruption managers in preparing
plans, given that one of their functions is almost identical to internal auditing.

Table 7.2 spells out the roles which, according to the Institute of Internal Auditors
(ITA), an effective internal auditor should and — equally importantly — should not
undertake. The IIA notes that the key factors to take into account when determining an
internal audit’s role in risk management is whether there is any threat to the internal
audit’s independence and objectivity, and whether it is likely to improve the
organisation’s risk management, control and governance processes. For example, an
internal audit may offer consulting services that improve an entity’s risk management and
control processes provided that:

e the entity’s management remains responsible for risk management;

e internal audit responsibilities are documented in the internal audit charter;
e the internal auditors do not manage any risks on behalf of management;

e the internal auditors do not take risk management decisions themselves;

e internal auditors do not give any objective assurance on risk management
activities, or part thereof, for which they are responsible — other suitably qualified
parties should give such assurance.

However, the extent of the role an internal audit plays in risk management depends on
two factors: the internal and external resources available to the entity’s board of
management and the entity’s risk maturity (which is likely to vary over time). Box 7.5
describes the part an internal audit plays in fraud and corruption risk management in the
United Kingdom.
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Table 7.2. Internal audit’s role in risk management

Core internal audit roles

Legitimate internal audit roles
with safeguards

Roles internal audit should not
undertake

e  Giving assurance on risk
management processes

e  Giving assurance that
risks are correctly
evaluated

e Evaluating risk
management processes

e Evaluating the reporting
of key risks

e Reviewing the
management of key risks

Facilitating identification
and evaluation of risks
Coaching management in
responding to risks
Co-ordinating risk
management activities
Providing consolidated
reporting on risks
Maintaining and
developing the risk
management framework

e Setting the risk appetite

e Imposing risk
management processes

e Managing assurance on
risks

e Taking decisions on risk
responses

e [mplementing risk
responses on
management's behalf

e Being accountability for
risk management

Championing the
establishment of risk
management processes
Developing a risk
management strategy for
board approval

Source: Adapted from IIA (The Institute of Internal Auditors) (2009), The Role of Internal Auditing in Enterprise-
Wide Risk Management, IIA Position Paper.

Box 7.5. Internal audit and fraud/corruption risk management in the United

Kingdom

It is not a primary role of internal audit to detect fraud and corruption. Internal audit’s role is to provide an
independent opinion based on an objective assessment of the framework of governance, risk management,
and control. In doing so, internal auditors are entitled to:

Review the organisation’s risk assessment seeking evidence on which to base an
opinion that fraud and corruption risks have been properly identified and responded to
appropriately (i.e. within the risk appetite).

Provide an independent opinion on the effectiveness of prevention and detection
processes put in place to reduce the risk of fraud and/or corruption.

Review new programmes and policies (and changes in existing policies and
programmes) seeking evidence that the risk of fraud and corruption had been
considered where appropriate and providing an opinion on the likely effectiveness of
controls designed to reduce the risk.

Consider the potential for fraud and corruption in every audit assignment and identify
indicators that crime might have been committed or control weaknesses that might
indicate a vulnerability to fraud or corruption.

Review areas where major fraud or corruption has occurred in order to identify any
system weaknesses that were exploited or controls that did not function properly and
make recommendations about strengthening internal controls where appropriate.
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Box 7.5. Internal audit and fraud/corruption risk management in the
United Kingdom (cont.)

e  Assist with, or carry out, investigations on management’s behalf. Internal auditors
should only investigate suspicious or actual cases of fraud or corruption if they have
the appropriate expertise and understanding of relevant laws to allow them to
undertake this work effectively. If investigation work is undertaken, management
should be made aware that the internal auditor is acting outside of the core internal
audit remit and of the likely impact on the audit plan.

e Provide an opinion on the likely effectiveness of the organisation’s fraud and
corruption risk strategy (e.g. policies, response plans, whistleblowing policy, codes of
conduct) and if these have been communicated effectively across the organisation.
Management has primary responsibility for ensuring that an appropriate strategy is in
place and the role of internal audit is to review the effectiveness of the strategy.

Source: HM Treasury, Fraud and the Government Internal Auditor, p.7-8,
https://www.gov.uk/government/uploads/system/uploads/attachment data/file/207217/Fraud_and_the Gov
ernment_Internal_Auditor.pdf

Implement risk management in incremental steps and learn by doing

It is important to understand some fundamentals of an advanced system of operational
risk management:

e Risk management is viewed as central to a public entity’s management processes
with risks considered in terms of the effect of uncertainty on operational
objectives.

e All decision making within public organisations involves the explicit
consideration of risks and the application of risk management to an appropriate
degree.

e Risk management entails a comprehensive, fully defined and fully accepted
accountability for risks, controls, and risk treatment tasks.

e Emphasis is placed on continual improvement in risk management through the
setting of organisational performance goals, measurement, etc.

Experience from OECD countries suggests that it can take many years to create a
positive risk management culture (OECD, 2012b; NAO, 2011). And as risk assessment is
a new policy area, a number of actions could be taken in order to support its successful
implementation. They include: 1) building leadership understanding and support for risk
management; ii) phasing in the scope of implementation within individual public
organisations; iii) ensuring adequate practical tools and training; and iv) allocating
resources to determine risk thresholds; v) supporting lesson learning across public
organisations.

Building leadership, understanding and support

In Italy, the “political” level sets the agenda and priorities for public sector entities as
part of the internal control framework. If senior managers in public sector entities view
risk management as a key part of successful management they are more likely to buy into
and understand its importance to the organisation. Transparent communication by senior
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managers of the key threats to the organisation’s ability to deliver successful outcomes
helps staff to understand and engage with managing those risks. Senior managers set the
tone and can foster a climate of trust, developing a culture where staff feel comfortable in
openly highlighting risks which can then be managed without fear of blame.

Phased implementation

It can be beneficial to begin with a simple process and develop it using incremental
steps — learn from doing rather than beginning with a detailed risk management process.
Such an approach can help to: i) identify and implement key practices to achieve
immediate, tangible results; ii) provide an opportunity to change and further tailor risk
management processes; and iii) facilitate the identification and evaluation of benefits at
each step. This can be complemented by initially focusing on a small number of critical
risks that can be managed in order to develop related processes such as monitoring and
reporting for those risks. Over time, attention can focus on integrating risk management
as an element in the formulation of new policies and programmes.

Providing practical tools and training

Phased implementation can be supplemented by providing tools to support the risk
management process and developing a conceptual understanding of risk management and
fostering the necessary supporting technical competencies. For example, common
templates and guidance to identify, assess, monitor, review and report can be a starting
point for empowering officials in public sector entities to identify risks. Tables 7.4
and 7.5 provide an example of common templates that can be used to support the risk
management cycle.

In some countries, the provision of tools is closely linked to training activities.
For example, in the Netherlands, the Court of Audit, in co-operation with the Ministry of
the Interior and the Bureau of Integrity of the City of Amsterdam, developed the Self-
Assessment INTegrity (SAINT) tool and training programme (Box 7.6).

A complementary approach can be to use new technologies and networks within the
public service to educate and develop competencies in risk management. The government
of South Africa, for example, has developed an e-learning module as a complementary
tool to test users’ understanding of the country’s Public Sector Risk Management
Framework (Box 7.7).

Box 7.6. SAINT: A tool to assess the integrity of institutions

SAINT (Self-Assessment INTegrity) is a Dutch self assessment tool which enables public sector
organisations to assess their vulnerability and resilience to integrity violations. SAINT also
yields recommendations on how to improve integrity management. Its basic principles are:

e  Self-assessment. SAINT is a self-assessment tool. The organisation itself must take
the initiative to test its integrity. In this way, the assessment draws on the knowledge
and opinions of the staff. The organisation reveals its own weaknesses and the staff
make recommendations on how to strengthen resilience.

e Targeted at prevention. The self-assessment tool is targeted at prevention. It is not
designed to detect integrity violations or to punish (repress) unacceptable conduct, but
to identify the main integrity weaknesses and risks and to strengthen the
organization’s resilience in the face of those weaknesses and risks.
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Box 7.6. SAINT: A tool to assess the integrity of institutions (cont.)

e  Raising general integrity awareness. The SAINT workshop significantly increases
awareness of integrity. The participants’ collective discussions on the importance of
integrity are of great value.

e  Learning to think in terms of vulnerability and risk. The SAINT workshop teaches
the organisation how to think in terms of vulnerability and risk. During the workshop,
the participants identify the main vulnerabilities and risks and then make
recommendations on how to minimise them.

e  Concrete management report/action plan. The end product of the SAINT workshop
is a concrete management report and action plan. Under the expert leadership of a
trained moderator, the participants formulate recommendations for their own
organisation. The report explains to management where urgent measures must be
taken to strengthen the organisation’s resilience in response to integrity violations.

The diagnosis takes place in a structured two-day workshop, moderated by a trained facilitator.
The instrument is targeted at corruption prevention and leads to management recommendations

to support the integrity of the organisation.

Source: www.intosaijournal.org/technicalarticles/technicalapr2008b.html.

Box 7.7. South African risk management e-learning and training

The government of South Africa has developed an e-learning module as a complementary tool to test users’
understanding of the country’s Public Sector Risk Management Framework. This is in addition to a number
of supplementary implementation tools and examples have been developed to enhance the user’s
understanding of the Framework and to facilitate its implementation.

The e-learning tool consists of 20 individual modules covering the main topics in the Public Sector Risk
Management Framework. Each module consists of between 10 and 30 multiple choice questions and a
minimum of 75% of correct answers is required to pass. The tool will “mark” the selected answer in real
time and provide the correct answer to explain an incorrect choice. The user is allowed a maximum of three
attempts at each module after which s/he will be locked out. A “Certificate of Completion” is obtained on
successful completion of each module.

The final assessment can be taken only after the completion of all individual modules. The questions for the
final assessment are chosen randomly from each individual module. A minimum of 75% of correct answers
is required to pass. The user is allowed a maximum of three attempts and a “Certificate of Completion” is
obtained in recognition of successful completion of the programme in Public Sector Risk Management.

Source: http://oag.treasury.gov.za/RMF.

Allocating resources to determine risk thresholds

A clear grasp of risk tolerance and thresholds is a valuable aid that enables managers
to take greater risks when it is to the organisation’s advantage. Identifying where
excessive internal controls can be removed or reduced helps free up additional resources
for use elsewhere. In this way a planned reduction in controls may yield opportunities to
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innovate and improve public services. When an organisation’s risk tolerance or a
project’s risk threshold is clearly defined, understanding and awareness of the
organisation’s priorities improve. There is greater consistency in key decisions across the
whole organisation and there is a fall in those which are contrary to its objectives. By
defining and communicating a public sector entity’s risk tolerance, senior managers
empower staff to make decisions, identify priority investment areas, and be clear about
when issues need to be escalated to top management.

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



ol

1610

WNIPIN WNIPIN WNIPIA MO MOT ey oL
WNIPIN WNIPIJA MO MO JSEETILTs) MO
w
wnipd wnipa MO 9[qISSo,
IPIN IPSN 1 [91ssod nipo
wnipajy | wnipajy [NERT) YSiH
ure}oo 3y
wnipa wnipa : :
IO IPIN Jsouy KIop
JudwoAoduu
JuduIssasse "
oiydonsere) QJRIOPOIN JOUIN JuedIUISU] 1e0L o Jrenbopeuy 10} Jrenbopy Kysoud
pooyrayIT N sontunyoddo PN
soouanbasuo) ‘g [013U0D FUNSIXS JO JUIWISSASSY 'Y
Sunaodaa sy ‘p°L dqeL
= > o .~ Q
(o] N - . 72} =~ =}
= 2 ® 5 c o = 3 o ]
£ 2| g7 ¢ s EZ | ggé % g 7| g% £ g el =22 | =z
=1 a5 s < = =9 & < 3 @ @ k=l o = 3 7 2 nW @ o & =
2 £ 3 g = 3 St 8 5 = 23 3. pe = g 2 < 5 S &5 % fad
= = 5 2 = 35 S 2 3 5 @ 3 g 3 3 5 =1 2 = ] 20 g @
= @ ] = ] ENY > =0 = =3 = 2 —0a a 5 ° = @ 7 £ ~
= = s aq @ o = o o 3 =8 =
< = ® 3 @
MITAY SULIOJIUOIA JUOWISSISSY AJnuop|

dyejdwd) juowaeuew YSKY "€, dqeL




7. INTEGRITY RISK MANAGEMENT — 123

Supporting lessons learned across public organisations

Identifying and taking action to implement lessons from good practice — such as risk
management techniques that have been shown to work — and bad practice can enable
public sector entities to apply a more consistent, efficient, and effective approach to risk
management. Take the example of a department in a public sector organisation that
encounters a new risk and devises an effective internal control to mitigate. If it
communicates its lesson learnt to other departments or other public organisations that
may encounter the same risk, they will be able to try out the mitigating action and use it
to develop their own solutions. In Slovenia, the government has developed a network
among practitioners that is co-ordinated by a central authority. The practitioners share
their experiences and give each other incentive to develop risk management practices
(Box 7.8).

Box 7.8. Slovenia's practitioners network on integrity plans

In Slovenia, integrity plans have their custodian within each and every entity. They are individuals who are
accountable for preparing, implementing, and constantly evaluating and updating their plans. Having such
people on their staff enables the Corruption Prevention Commission (CPC) to work more effectively. That
is because accountability gives them a sense of ownership making them more likely to supervise the plans
they have drawn up and implemented. In collaboration with integrity plan custodians in different fields of
work in the public sector, the CPC has created a network of institutions and individuals. The network will
jointly develop inter-institutional knowledge, integrity, transparency and responsibility in the public sector
in order to protect institutional values from corruption risks and other forms of wrongdoing.

Source: Commission for the Prevention of Corruption, Republic of Slovenia.

Ensure clear external oversight of risk management practices in public sector
entities

The Anti-Corruption Law gives no special role to the Italy’s supreme audit institution,
the Corte dei Conti — Court of Auditors. Nevertheless, the Court is a highly respected
institution in Italy’s public sector and could well have a role to play in supporting risk
management practices within it.

The function of a priori audit of the Institution has been partially restored and
strengthened with the Law of 4 March 2009, n. 15 (Delegation to the Government,
designed to optimize the productivity of public work and the efficiency and transparency
of public administrations). This law provides that the Court of Auditors, also at the
request of the competent parliamentary Committees, may carry out audit on management
of public funds in progress. If it finds serious irregularities, or serious deviations from
targets, procedures or timing, the Court identifies the causes and shall notify the
competent minister. The minister may order the suspension of the commitment of funds
allocated on the relevant items of expenditure. If there is any significant delays in the
implementation of plans and programs, in the provision of contributions or transfer of
funds, the Court identifies the causes and shall notify the competent minister. Within
sixty days the competent administration shall take appropriate measures to eliminate the
causes.
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Box 7.9. The role of supreme audit institutions in assessing operational risk
management practices in public sector entities: the case of the United Kingdom’s
National Audit Office

The United Kingdom National Audit Office (NAO) carries out work to help departments improve their
financial management and governance. The NAO publish reports on the value for money of expenditure
and annual audits of financial statements. It also works with audited bodies on an individual basis by
facilitating workshops with Audit Committees, for example, or presenting good practice material from
across its client base to help organisations learn from each other. The NAO has on various occasions during
the past decade conducted work to understand the extent and practice of risk management across
government.

In 2000, it conducted work to help government departments improve their risk management and assist them
in well thought-through risk-taking in response to departments’ obligations to report on how they manage
risk. This work involved a survey of 257 public sector organisations, structured interviews with senior
personnel in 12 public sector organisations, and focus group discussions with officials who had some
responsibility for risk management activities. In addition, the NAO held meetings with private sector
organisations and commissioned academic work.

In 2004, the NAO assessed the progress which departments had made in implementing operational risk
management and the resilience of departments' risk management to adverse impacts on service delivery or
value for money. The work examined 20 main Whitehall (or government) departments, focus groups of 27
departmental risk managers, comparisons with private sector organisations (e.g. GlaxoSmithKline,
Nomura, Prudential and Reuters) and public service risk management in other countries, academic research
and five case studies.

Based on its 2004 work, the NAO identified five areas which departments needed to address in order to
take risk management forward:

requirements for sufficient time, resources and top-level commitment;

clarity over responsibility and accountability backed by scrutiny and robust challenge;
reliable, timely and up-to-date information;

the application of risk management throughout departments’ delivery networks; and

the need for departments to continue to develop their understanding of the common
risks they share and to work together to manage them.

In 2010-11, the NAO review of risk management practices in 15 departments and three central agencies,
focused on the culture around risk management, value for money in risk management, and the benefits of
better risk management. The assessment was conducted using a combination of interviews with
departmental staff, document reviews, audit report reviews, and the engagement of consultants.

Based on the 2010-11 work, the NAO developed principles which underpin and support the use of risk
management to improve decision-making, namely:

an engaged Board focuses the business on managing the things that matter;

the response to risk is most proportionate when the tolerance of risk is clearly defined
and articulated,;

e risk management is most effective when ownership of and accountability for risks is
clear;
effective decision-making is underpinned by good quality information;
decision-making is informed by a considered and rigorous evaluation and costing of
risk; and

e  future outcomes are improved by implementing lessons learnt.
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Box 7.9. The role of supreme audit institutions in assessing operational risk
management practices in public sector entities: the case of the United Kingdom’s
National Audit Office (cont.)

Source: NAO (National Audit Office) Supporting Innovation: Managing Risk in Government Departments.
NAO, 1999-2000 (HC 864); NAO (2002), Managing Risk in Government Departments. Committee of
Public Accounts First Report, 2001-02 (HC 336); NAO (2004), Managing Risks to Improve Public
Services, Report by the Comptroller and Auditor General, HC 1078-I Session 2003-2004: 22 October 2004;
NAO (2011), Good Practice: Managing Risk in Government, Financial Management and Reporting,
www.nao.org.uk/help for public_services/financial management/risk management.aspx.

Law 20/1994 changed the focus of the Court’s work to ex post audits and aspects of
performance. Prior to 1994, it was legally required to audit almost every individual decree
and payment order issued by the government or individual public sector entities before
their execution. Only minor items of expenditure escape the Court’s scrutiny, which was
designed to prevent unlawful expenditure. Significant resources were absorbed, with the
Court examining approximately five million transactions every year and duplicating the
work of the central accounting offices in each public sector entity. Although the 1994
Law retained selected aspects of Court’s « priori audit function, ex post audits have
become the main focus of it work.” The Law also requires the Court to audit the internal
control and internal audit function in all national, regional and local government entities
and in non-economic public bodies — in addition to the legality and regularity of the
management of public resources.

In many countries, the supreme audit institution plays a critical role in risk
management. For example, when the United Kingdom’s National Audit Office (NAO)
audits public sector entities’ financial statements it includes issues of risk management in
accordance with international auditing standard ISA 240. The standard — which states that
it is “the auditor’s responsibility to consider fraud in an audit of financial statements” —
requires that the external auditor make enquiries about management’s assessment of the
risk of fraud, processes for identifying and responding to the risk of fraud, and
communications with those charged with governance and with staff in relation to fraud.
In addition, ISA 240 requires that the external auditor make inquiries, as appropriate, of
management, internal auditors, and others within the entity in order to determine whether
they have knowledge of any actual, suspected or alleged fraud affecting the entity. The
NAO also conducts periodic assessments of risk management across the government
(Box 7.9).

A possible role for the Corte dei Conti could be built into the risk management
process should the OIVs’ functions come to include reporting on risk management
practices. Figure 7.2, which illustrates internal control in the Italian civil service, shows
that the OIVs report not only to CIVIT but also to the Court of Auditors. Moreover, the
Court is entitled to ask the public services entities and OIVs for any document or piece of
information it requires and may carry out or order direct inspections and checks
(Law 20/1994, Article 3[8]). Art 14(4b) of Legislative Decree 150/2009 requires OIVs to
promptly inform the Court, as well as the Civil Service Inspectorate and the CIVIT of any
problems found in their work. Moreover, in March of each year, the OIVs report to the
Court so that it may prepare its State Budget Report for the previous year.
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The Court subsequently reports to Parliament on government accountability. These
annual reports may also address specific issues, of which risk management and the
implementation of the Anti-Corruption Law could be focal points. The annual report
includes a broad evaluation of the compliance of government action with legal
requirements, a review of progress in achieving the most important policy objectives set
by Parliament, and an assessment of overall management in the public sector. The Court’s
reports may also include recommendations for consideration by the government and the
public service. Although the Court submits its reports to Parliament as a whole, they may
be dealt with by the appropriate parliamentary committees. While the Court’s findings
and recommendations have no binding force, public service organisations are
nevertheless required to report on whether, and in which terms, they have adopted
corrective measures to comply with them.

Proposals for action

This chapter has presented issues for consideration by the Italian public service to
support the effective implementation of integrity risk management built upon relevant,
comparable good practices. To take three proposals for action can be put forward by the
OECD preview To take forward the implementation of risk management as defined in the
Anti-Corruption Law, it is recommended that the Italian public service take action the
following action:

e Link activities for assessing corruption risks with existing processes for assessing
and renewing internal control arrangements within individual public sector
organisations.

Public trust is not simply a result of effective efforts to prevent corruption, it is a
product of ensuring the effective use of public resources in a way that minimises waste
and consolidates the fiscal legitimacy of the government. Risk management is a core
element of the internal control framework in the majority of OECD countries, and many
public managers believe in the advantages of more closely integrating risk management
and internal control practices. Although Italy’s Anti-Corruption Law does not explicitly
link the issue of corruption prevention and risk management, the two can draw upon and
reinforce internal control. In this regard, attention should be given to aligning anti-
corruption plans, actors and processes with those of the performance and transparency
and integrity plans; the role of anti-corruption managers within organisational structures;
and the consideration not only of corruption risks but their significance for programme
objectives.

e Implement risk management in incremental steps, learning within individual
public sector organisations and sharing knowledge and experience between
organisations.

To support continual improvement of risk management practices, attention should
focus on 1) building leadership understanding and open discussion of integrity risks;
i1) initially focusing on a smaller number of risks that can be managed in order to develop
related processes; iii) providing practical tools and training to support public managers in
identifying and assessing risks — as well as defining risk tolerance and thresholds upon
which to guide the formulation of responses to risks; and v) using risk management as
input for policy formulation and adjustment in order to be proactive about risks.

e Ensuring clear external oversight of risk management practices in public sector
entities.
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The Court of Auditors could play a role in supporting risk management practices
within the public sector. The Court is a well respected institution in Italian public service
and among the general public. It could consider how knowledge of how risk management
function might help prioritise the objective and scope of its audit activities.

Notes
1. Australia, Brazil, Bulgaria, Canada, Finland, France, Japan, the Netherlands, South
Africa, Sweden, the United Kingdom, and the United States.
2. An a priori audit function still exists for transactions covering general planning acts,

administrative measures emanating from the Council of Ministers, acts disposing of
public property, and high value contracts. The Corte can also carry out a priori audit
of acts in areas where repeated errors have been detected in ex post audit work, or
where the President of the Council of Ministers specifically requests it. The Corte
may, as a result of its a priori audit work, may authorize the payment or, if
irregularities are found, returns the documentation to the relevant ministerial body.
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Annex 7.A1

Integrity gap analysis: Implementing peer recommendations would strengthen
provisions of the new Anti-Corruption Law

This Annex presents a summary of the assessments and recommendations made in the
international peer review mechanisms in which Italy takes part, developed with a threefold
aim:

e identify the recommendations for improving Italy’s integrity system made by
international and non-governmental organisations;

e compare the shortcomings of the current legislation with the Law as it would have
been if its latest draft,' approved by the Chamber of Deputies on 15 June 2012, had
come into force;

e determine to what extent the peer recommendations effectively address the Law’s
weaknesses.

The analytical matrix considers the most recent recommendations from the Group of
States against Corruption (GRECO)’, the OECD (Working Group on Bribery)’ and
Transparency International.® It gives particular consideration to the following sources:

e GRECO’s Compliance Report (CR)’ on Italy for the Joint First and Second
Evaluation Round. It deals with the following themes: the independence,
specialisation, and resources of national bodies engaged in preventing and fighting
corruption; the identification, seizure and confiscation of corruption proceeds; the
prevention and detection of corruption in the public service; and prevention of the
use of legal persons (corporations) to shield corruption.

The matrix considers the recommendations in the CR that it has analysed to be “partly
implemented” or “not implemented”.

e GRECO’s Evaluation Report (ER)° on Italy for the Third Evaluation Round
(Theme I). It considers the criminal offences set out in the Council of Europe’s
Criminal Law Convention on Corruption. It also includes a discussion on the
funding of political parties.

e Phase 3 Report on Italy by the OECD Working Group on Bribery’ (OR) reviewing
the enforcement of the OECD Anti-Bribery Convention, the 2009 Anti-Bribery
Recommendation, and outstanding recommendations from Phase 2.* The OECD
Convention already addresses the bribery of foreign public officials in international
business transactions. The matrix therefore analyses and compares the OECD
recommendations which affect the Italian domestic integrity system.

e The Transparency International (TI) report on its National Integrity System
Assessment of Italy.” It evaluates the legal basis and actual performance of
institutions that play a part in the anti-corruption system.
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The matrix also incorporates recommendations from national Italian sources —the
concerns and proposals of the Expert Committee on Transparency and the Prevention of
Corruption in the Public Service'® appointed by the Ministry of Public Administration in
December 2011, and is structured as follows:

A. Ratifications
B. Institutional mechanisms for prevention and detection:
1. Anticorruption Agency
. Codes of Conduct
. Access to Information and Transparency
. Incompatibilities

. Accounting requirements for companies

2

3

4

5

6. Whistleblowing protection
7. Training and Evaluation

8. Conflicts of Interest

9. Pantouflage (revolving doors)
10. Public Procurement

C. Political Finance

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



€107 ADF0 © HLMOYUD FTIVNIVLSNS YOI LSNAL ONINOLSTY ‘ALTIDALNI YOLDES DI'TdNd ONIDYOINITY ‘A TV.LI 40 MAIATT ALTIDTLINI ADFO

‘sonLoyIne uondniiod
-1Jue [eUOlBU USIAI0J YIIMm uone1ddo-0d (Ar)

‘s1omod Suruonoues pue
‘oAryednsaaur ‘uonoadsur asn 03 Ayjiqssod oy (11r)

‘Vdd s Aq payerp uefd uondniioo
-1JUE [BUONBU O} UI POPN[OUT dI€ YOIyMm Saul[opIng
Jo Sumsst oy Surpnjout ‘suonensmurwpe orqnd
[eU90 oY) pue v Y} yim uonerado-od (1r)

‘00D Aq pajuowojdur
A[renaed pa1opIsuoo sem UOHEPUIWIOIAT Y],

‘Korjod uondniioo-nue Jo JUSWSSISSe
PUE UOTBUIPIO-00 3} YIIM PAISNIUS SeM
UoNBIYIIUIPI pue sasned s, uondniiod jo siskjeue (1) v YL "DVIN( Y3 JO 9 9[0TV JO JIomowel)
Y ur Ajuoyiny uondniiod-nue [BUONEN AY) Se
19q [[Im PporeudIsop uooq sem (Y J() uonensmurupy aqnd
“LIAID Jo senijiqisuodsai/syse) urew oy, "'Vdd oy}  10J uauneda oy ‘6007 1Sn3ny ¢ Jo 911 Me]
Sunnmsqns snyj ‘KAjuoyiny uondnirod-nue [euoneu  y3noiy (DYIN) uondniio) jsurede uonudAuo))
Y SB LIAID Y} S91eusIsap meT oy} JO [ o[onIy SUOTJEN] PAIIU( SY) JO UOTIBOJIIRI o) SUIMO[[O]

91 ju9a91d pue 31 1y31y 03 SUondE Jo

Kouage uondniroo-nue *1°¢

juopuddopur ue ysijqeisd p[noys AJely

(X¥-9D)
"SUOTJEN[BAD
9s01[} U0 paseq oSuLyd 10} SUONIEPUSWOII
oyew 03 pue ‘o1jqnd sUONEN[EAS SOy} oYeu
0} ‘uondniiod 30030p pue Juaraxd djoy 0y poudisop
SWO)SAS OAIRISIUIIPE [BIOUSS JO SSOUIAIIOILO
o) 91en|eAd A[[eOIjBUISISAS 0} S9IIN0SAI A}
pue AjLIoyne ay3 uoAIS oq pnoys A3uo dwes Y

IR 0)
"SSOUAATIOD
SI1 JO JUQWISSOSSE pue SULIOIUOW 10§ sapraoxd
pue ‘uondniiod Jo uonnodsoid pue uonesnsoAUl
‘uono91dp ‘uoriuAdId 9Y) UOIIBIOPISUOD
ojur soe} jeyy Aorjod uondniioo-nue ue 9jeMmonte
Kjo11qnd pue dojoasp prnoys Ayoyine judjadwod y

U013 pue UONUIAAIJ SWSIUBYIIJA [euonmnsuy 'z

(6007) uondniio)) suredy UONUIAUOY) SUOHEN
paIUN Y pue (00T) UONULAUOY) A10qLIQ-IUY
ADHO0 2y3 payyned sey A[e)] "Wy} paijnel JAU
nq ‘(6661 Uity IPQUIDAON UO PUE 6661 YiLT Arenuef
uo A[oA10adsar) uondniio)) uo SUOIIUSAUO))
MET [IAID) PUB MEBT [BUIWLL) O} PAUSIS A[eI]

"(L8LTD 111q “UONUIAUOD MET [IALD
Y3 10§ 8S0S"D [11q UOHUIAUOY) MET [BUIULIY
o 10§) sanndo(q Jo Joquiey)) ayy Aq parordde
u29q Jsnf Sey SUOIIUIAUOD 0M) O} JO UOIIBIIJIIE]
o) ‘JOAIMOH "ONSSI SIY) SSAIPPE JOU SI0P MBT oY [,

suonuaAuo)) s odoing jo rouno)) 1|

(14-939)
‘uondniio)) uo SUOJUIAUO))
MeT [IAID PUB MET [BUIWIL) JO UOHIBOJIEY

suoneoyney |

sogueyo pasodoid

uonens Sunsixg

UONepuaWWOIY

meT uondniio)-nuy 3y} daoxdwi 0) SUONEPUIWU 0.1 133d Jo Alewiwing "Jy°L d[qe ],

ININIOVNVIN ST ALIIOFLINI 'L — )€ T



€102 D0 © HLMOYD TIVNIVLSNS YO LSNYL ONIIOLSHY ‘ALMDALNI YOLOES DI'TdNd ONIDYOANIAY ‘A TVLI 40 MAIATI ALIIDALNI ADTO

JO S)[NSOI1 9} PUE ‘SIOTAIIS SUSZIIIO PUB SHIOM

PI[[€9-0S Y} PUB SOANRHIUT JUSWUIIA0S-9 YSNOIY) ST UOIIBAIIOW JO JUSWIMNbAI oy} IOYIoyMm SUIULIIOP
orqnd jo $1s09 o) ‘s3urpassoid oAnensunupe Surpnjour ‘orjqnd [e1ouo3 oY) Aq UONLINSUOD 0} pa3oNpuU0d 9q P[NOYS MB[ AU} JO UOIIBN[BAD UY
uo uoneorqnd saxmbax ¢¢ 1 oponay (1) IOYIMS pue [NJSUIuLdW ‘IISEI 10J MO[[. "[01U0J JI3Y) JOpUN UOIRULIOJUI
0} s9[J pue s3urpaadord aanensmurwpe dn uado 9y 0} 999k 10J sjuowdIMmbal oy} 03 SuLoype
‘sonss1 Aouaredsuen) pue UONBULIOJUL JO SS9998 03 saLy pue uonensiurwpe d1qnd jo Aouaredsuen
[IM [BIP [[B MBT Y} JO 9| PUB €] JT' SIPIIY

oI SUONJRI)SIUTWPE [B00] Jey) 2INSud 0) udye) sdojs

JO anssI 9y} SISSAIPPE 6007/0ST SOT A ojerrdordde pue pajonpuos oq pinoys UONEN[EAd UY

Kouaredsuel J, /UOIJBULIOJU] JO SSQ00Y €'

“SUOIUDS PUD
saqn.a o1f102ds a41mba. pjnom yorym puv ‘4ay3ty S1
u01dN.L10D JO YS11 2Y] 2.412YM S2]0.1 AO/PUD S21L032IDD

(IL) "suonmnsut
[P102dS Jun02oD 0JUI UdYD] 2ADY PINOD MD]

0M] 9} JO JIIPNE ) pUL SOUBUIOAOST U} J0J SI[NI
I0JOLIS Y)IM PAYJeIp 9q P[NOYS JoNPUOd JO SOPOI
oY ] “pavmaof daps jupd1fiud1s v 1 1onpuod o apod mau jo uondope oy ], “SuruorjouLs pue [01U0J 10
ayy Suryova.aq 1of Q171gvi] 11415 Jo uoONPOLIUL dY | wistueyoaw 9jenbope ou 9ALY SOUO FUNSIXD Y} pue
‘00TYD Aq poyuswayduur JUOWIUIdAOL) PUB JUSWEI[IRJ JO SIdqUIdW J} [30q
JOU POIIPISUOD SBM UONEPUIWWIOIAI Y T,
's3s0d [eLIOSBUBW/OATINOIXD JO

10J 30NPUOD JO SOPOO AI}OJJO JO JOr[ B ST A1,
sonnp 0) PAJOAIP 9q [[IM UONIIS J1J109ds Y “[eIo1Jo

‘proysauyy o1j100ds
o1 qnd a3 Jo ANIqel] [TAIO U} SUIULIAAP [[IM SONNP  AUE JIS JOU OP YoIyM ("] 9[o1IY) SYIS Suruioouoo

(AX4-¥D)
"(Joooyoid 03 pajerar asoy
99y} JO yoraIq O [, ‘UonenSIUIWpY d1qnd Yy} SuoIsIA0Id JuBA9[aI 9y} SUIPN[OUT ‘JUSWUIOAOL) uey} 19430) sPIS Jo 9ouedoode ay) U0 SUONOLISAT
ur uondniiod unzuaaaid je pawre s[eroyjo orqnd Jo soquow 03 sarfdde (0007 JqUAON 9[qBUOSEAI 9PN[OUI JONPUOD JO 9POD Yons ey}
[[® 10J 3ONPUOd JO OPOJ B ANSSI [[IM JUSWIUIIAOLD) 87 JO 99109(J [BLIAISIUIIA) S[eIdLjo o1qnd jo
o1 “(100T/9S 1 99199(J SANEISISAT JO §G

PUEB YUIUIUIOAOD) JO SIOQUIdW JOJ PINSSI 9q P[NoYs
10NpuUo)) JO PO Y} Y3NOY) UIAD YUIWUIIAOL) JO JONPUOD JO OPOJ J[qLII0JUD Uk ‘D]qIssod JI pue
J[oNIY SUIAJIPOW ‘44" [ 1Y) MET 9y} 0} SUIPIOJIY  SIOqUISW JOJ JONPUOD JO 9pod dy1oads ou ST 1oy ], ‘pooriquuo A[Jeuorssojoid ‘poounouue Ajorqnd v

10NpU0)) JO SAPOD) "T'T

‘Aj1j1gvuIvyIsns puv A31o0dpo [puonngIISul (IL)
8§71 4240 SUIIOUOD dUIOS SIIDAIUIS [[AID ‘SUOIJUOAUOD
aY] 0] S2413 MDT 2y IDY) SYSD] MAU _JO LoqUINYU Y ] [euonBUIUI Aq POPUBLIIP SB “QANIJO

pue 9[qess 1 31 jey) Aouddy uondniiod-nuy
sagueyo pasodorg

uonemIs Sunsixyg

UON)EPUAUIIOdIY
T€T — LNGWIDVNVIA 3SIY ALIDHLNI "L




€107 ADF0 © HLMOYUD FTIVNIVLSNS YOI LSNAL ONINOLSTY ‘ALTIDALNI YOLDES DI'TdNd ONIDYOINITY ‘A TV.LI 40 MAIATT ALTIDTLINI ADFO

aAnIsod jsow 9y} Jo duo SMIISU0d jurod 1ope[ oy,

‘JuUoWeI[IR] ‘00TYD Aq poyuswayduur
[euoryeN 9y 0} Pajdo[d 9q UBD UONENSIUIWpPE JOU POISPISUOD SBM UOHEPUIIWIOII Y T,
o1pqnd ayj JsureSe SOWLId [BUONUIIUL 10 PAOUIUDS
ApogAue Jo juowerfied 0} uonddd oy} Junuoraid

JO wire oy) Y3m [9A9] [€00] PUE [RUOITOI ‘[1UID “PaIOPISU0D 9q 0} 3K (XX 9d-4D)
‘ueadoiny e s3sod [BJUSWIUIIAOS PUB JATJII[Q SI “901JJO UQAIS B 0} JUQIIYUI SIIINP J} JO UOHR[OIA  "OO1JO UJAIS B 0} JUSIOUUI SANP O} JO UOHB[OIA
J10J uni 03 uoniquyod ay) 91Nl [[IM JUSWUIIAOL) Ul JO Jom0od Jo asnge yym uoroun{uod ur poprwwod ur 1o 1omod Jo asnge y3rm uonoun(uos ur popruwod
A “9010J OJUl ANUI SII WOLJ JBIA [ UIYIIM QIOM SIOUJJJO S} JAYIdYM JO Appuopuadopur QIOM SJUQJJO s} JayjoyMm Jo Appudpuadopur
Ye} 39S €9°[ 9[ONIY S SSI[AYIAAN “(901j0 ‘s00U9JJ0 uondnIIOd SNOLIOS JOJ UOHIIAUOD ‘s90U0Jj0 uondnilod SNOLIdS J0J UONOIAUOD JO SISBD
reonijod 10y AN[1qISI[oUT) UOIIEPUSWOII A} Jo soseo [[e ur suostod [e39] ur suonisod 9AnNoaXs  [[e ur suosidd [e39] uo suonisod 9A1INOIXS SuIp[oy
woJJ SUI3IoWD INSSI AU} SSAIPPE 10U SIOP MBT Y[, Surpjoy uo sueq Surysiqeisd jo Auiqissod oy J, uo sueq 3urysijqelso Jo Aiqrssod oy} OpIsuo))

soniiquedwoou; ¢

‘suoisino4d yons juawia]dul Jjim ‘1oaa] [pooj
v App1oadsa ‘uonv.pstutupy 211qgnd fO youv.q yova
MOy U0 puadap J]1M YO UODULLOfUL O] SS2IOD
Jo 1xa3u00 2y w1 Ajp1oadsa ‘SuoyvpUIUWIUI0ID.1
2] puv anss1 ayj SS2UPPY 0] JUPAd]a.d 4D
Aduduvdsuv.ay aa04duil 03 M a3 Jo siduanv ay ]

(IX4-90)

‘uoneuLIOjul pajsonbal
0} $$999€ op1aoid 03 Apoq dAT)RISIUIWIPE UB IOPIO
‘00FYD Aq poyudworduur 0 ‘3uLIeay e I9)ye ‘AJLIoyINe dY) YIIM UOIIBULIOJU]
's3sod [eLSeURW/OAIINDGIXD JO sjuowiurodde JOU PIISPISUOD SeM UONBPUSUIWIOIAT Y[, 0} $$999Y UO UOISSTIwo)) 3y} Surpraoid 03 uoAld
K1BUOTJ2IOSIP 0} 9ATIE[I BJep Jo uoneosrqnd y3nomy 9q P[NOYS UOHEBIIPISUOD ‘SHNOI IARNSIUTWIPE
Kouoredsuery Juroueyud je swire 91" 9[onIy (11) pag3opyoeq oy 03 [eadde ue proae 0y 1opIo UJ

-oriqnd apewr 9q -o11qnd suonEpUSWIIOIAI AUE
pInoys juowainooid orjqnd ur 1030e1U0S € SUISO0YD ‘sjuowndoJ puE UOIEN[RAD TRy} Aew 0} pue uondniiod oqissod
I10J suoneAnow ‘A[jeur,| ‘Suoznio wolj suonsonb JANBNSTUIWPY O} SS90V U0 ()66 1/1H#T MeT 0} pIe3aI YIIM UOHBWLIOJUI [RIURISNS dp1aoid
pue SUOIIBIB[OP ‘SUonNod QAII9I 0 SSAIPPE [IBW  JO uonejudwd[dwr oy} 03 302dsaI Y)im SISSIUNBIM  P[NOM SUOISIOIP [enpIAIpuUl Jo 9o130e1d Jo uroned e
ue 9ARY [[IM uonensmurwpe orqnd oy jo youeiq Jemnonted owos Sulp{oe) Ul Uoye) Uddq dABY JO 98pojmouy] a19ym suonouny danensmrwpe a3pnl
(o’ ‘QIOWLIdYIN,] "SULIOJIUOW Sdwn [empadoxd sdo)s ou ‘SSI[OYIIOAIN "WISAS JIOMIQN d1[qnd 03 oriqnd o yo Aqiqe oYy Sunrwiry Ajxodoxduwr
sagueyo pasodorq uonenIs Junsixyg UONBPUIWIIOINY

LNINIOVNVIN ASTY ALIIOHLINI 'L =7 €T



€102 D0 © HLMOYD TIVNIVLSNS YO LSNYL ONIIOLSHY ‘ALMDALNI YOLOES DI'TdNd ONIDYOANIAY ‘A TVLI 40 MAIATI ALIIDALNI ADTO

SUIMO[QaNISIYM '9°T

‘00D Aq pajuowojdur
10U POIOPISUOD SEM UOIIEPUSTITIOIAI oY

‘(sewredw oo doueInSuL
pue saruedwod poumo-aje)s ‘soruedwod pajsi| 03
PaqLIOSWNOIID) sjudwalmbar Sunpne Jo 938I0A00
poywuI] Ay} pue SunUNOOIL JS[B] JO IUIJJO Y} JO
s101enadiod jo adoos oy ‘sonjeuad Jo uoreUIULINOP
oy “AY[IqeI] 10J SPIOYSAIY}/SUONIPUOD
9} SUTUIOOUOD UTRWAT SUIAISSIW SSO[OYIIOAN
"SUOIjoUES pauonuawWaIoye oY) Jursoduir

105 9[qrsuodsaz st (GOSNOD ‘€siog B[ @ BIS100S
[ 1od o[RUOIZE N QUOISSTWIWIO))) UOISSTWUWO))

oueyoxy 003§ ueIfe}] Y[ 10309s djeArd oy ur (IXX9-9D)
suonisod [erdSeuew SUIp[oy UO SUBQ PUL SUONOUBS
dAnenSIUTWPE AABY Sulrejud ‘(dapo)) [IAL) o} “OAISENSSIP
JO 779Z pue [Z97 so[onty Surpuswre £qaIay} pue) pue 9yeuontodoid oA1309)30 are sanjeuad
Sununosoe 9s[eJ JO UOIBUIWILIOUT PAYIOMAI B JNO Surpuodso1100 9y} Jey} 2INSUd 0} pue (pAIsI|
Surke] Aq pauIoou0d SI AJI[Iqer] 91e10dI00 Sk Iejosul  -uou 10 PIJSI] Joyaym) soruedwod Jo SuLoj [[e 10J
“ONSSI SIY) JOAOD 10U SI0P MBT Y [, 10§21 JueModwt ue paonponul G00Z/Z9¢ MeT  Sjudwalnbar Sununoode dy) UdISULLS PuL MIIAIY

soruedwo)) 10J syuawaInbay SunuNOIdY 7

‘suono9[o Jeuoneueldns pue [eoo] Ajdde
0s[e p[nom w31 ANIQISI[UL oY) “TOAIMOH "§10T
ur AJuo $)093J [eonoeid i1 sonpoid Aewr uoniqryoxd
YL, 'Suonod[d £10z Ays ut Ajdde Aoy 3sowr
9ou [[Im 31 Jeyp Joey oy 91dsop ‘meT ay) Jo syoadse

sagueyo pasodorg uonemIs Sunsixyg UOTIEPUSTIIIOIY

€€ — LNIWIOVNVIN ASTY ALTYOHLNI L



€107 ADF0 © HLMOYUD FTIVNIVLSNS YOI LSNAL ONINOLSTY ‘ALTIDALNI YOLDES DI'TdNd ONIDYOINITY ‘A TV.LI 40 MAIATT ALTIDTLINI ADFO

[p102ds ‘TuauUL2A03 fO S]] I 1D pasoduil
SJUIDAISU0D Aumja3png ayj pun suv.i3o.4d yons

Jo sa0.nosa. 2y1 Suipav3a. suoisino.ad d1fidads fo ‘00D Aq poyuswdjduur
20UISGD Y] UIALL) "DUIOI[IM 2q O] S1 UO01S1A0.Id STY | Ajented po1opIsuod sem UOHEPUSWIIOAT OY [,

‘Sased :OSQS.COO

‘sjerogjo orjqnd 03 passaippe Ajedo| pue ur s1901J30 oo1]0d JO uoIIeZI[e10ads JO [0A9] SRiRe))
SOIYIQ UO SOk} SUuTUrer) SAZIUe3I0 (QUOIZENSIUIWIE  OU} UO UTBWI S}qNOP WOS (S20UQJJ0 SuLiopune] ‘uondniiod 0] PAJR[AI SQWLIO [BIOUBULY
eorqqnd e[[op a1ouadns e[onog) [00YdS Kouow pue uondnirod Jurpnjour) ainpasoid pue uondniiod yjm [eap 0} M0y uo Jurpuelsiopun
IOUSIH S, UONRNSIUIWPY J1[qnd Y3 JBY) SOYSI[qeISd  PuB ME[ [BUILID SUIUIOOU0D ‘S9010] d91j0d JUIoIp pue 93po[MOUY] UOWIOD JIBYS 0} JOPIO Ul
11T 9[ONIY ‘IOAIMOH “MEBT O UI 39S oIk 201y} 9y} AQ POPUINIE [[OM PUB ‘[9AJ[ [ENUSO puB  SId01J0 do1j0d 10J owrwrerord Sururen pasijeroads
s10013J0 90170d 103 swerdoxd Sururen oyyroads ON  [890] 3 PAdO[9Adp S9sIN0d Sururen [BI9Ads 91dsog JAISuoyRIdwod B YSI[RISO 03 PASU B SI Iy,

uonen[eAs pue ururel] /¢

(Grioymp juapuadapul uv jou) Y ayi Aq
PaA1202.4 24D §110d2Y “UODUIMULIISTP PUD LIPUD]S
‘Adpatad Sp Yons sanss1 2a1J1SUIS UOYDAIPISUOD

0jU1 2yv] 0] 2ADY JJIN YI1YM ‘Su1jLodo.d (L 4-90)
puv t@.ﬁ%@oﬁ}&%@\@ wsiuvysoul %NNGU.QQEOQ A2Y DA
v o uonyvrudwajduil 2y) Suipv3a. pivs s1 2]331] pun "SWSTURYOIUL
Anorf1oads syov) uoisino.ad oy ‘U24dMOL] paulodjom 9591} JO ssoudIeME dsTel 0} sdals ey pue A19qLIq
2q 01 §1 U0132210.4d JO pury sty fO UOINPO.LJUL dY ] ‘00FYD Aq poyudworduur ug1010J JO 108 Pajdadsns sonuoyne judjaduwrod
10U PAIIPISUOD SBM UOIIBPUIUIIOIAI Y ], o} 0} SPUNOIT J[QBUOSLII UO PUE IIL] POO3
ur yrodox oym sookordws ojeard pue orqnd yroq
‘syrodar uonoe Areur[drosip 10 A10JBUIWLIISIP woly 399301d
10 SOOUNOUAP JIAY) JO 9SNBIIQ SUOIIPUOD FUL}IOM "SONIATIOR [B39][1 Po30adsns j10dor oym 03 doe[d ur a1e saumsesw djeridordde jeyy smsuyg
II9Y) UO $}09JJ0 SUIABY SOINSLOW AIOJBUIWULIOSIP sookordws ayearid 1o orjqnd 1oyp1e 03 uonodyoxd
100IIPUT JO JO2IIP 03 392[qns IO PasSTWSIP IOMO[QOISTYM OU SOPIA0Id MEB[ UBI[R)] ‘SIY) SIPISOg
‘pauonoues Juroq Wof uorod1oxd oY) SUIPN[ouUl  “POPIAU SIUSWAOIAWI JQYLINJ PUB ‘SIOMO[QI[ISTYM (1L pue [IIAX I-¥D)
‘sdrysuornie[or SunIom Iy} UMM PIUIE] 100301d 03 A9BI1IJ9 $)1 ‘WONBNYIS FULISIXD
10NpU0d VT[T 110daI IO OUNOUIP OYM S[BIOLJO oy} ojur Furjoo] SUIMO[q-I[ISIYM JO UONITISUL A} ‘poImyysuI

oriqnd jo uonoajoid ayy seonponur ‘(30y 9[SUI§  uo Apms e ayeopun o) (Vd() Aoyiny uondniiod  9q prnoys (S10mo[qoisiym) uonensturwpe orqnd
juowAordwd d1[qng) 1007/S9T 99109 2AIR[SISO]  -IJUE [RUONEBN dY) pue [euoneurdu] Aoudredsuer]  ungim uondniros jo suorordsns j1odar ‘yyrej poos
Ul qfG 9[o1IY SUIppe ‘MeT 9y} JO [G'[ oIy uoom19q poudis sem juowodide [euonerddo uy Ul ‘oym 9soy) 10J uonodjoid Jo woysAs jenbope uy

sagueyo pasodorq uonenIs Junsixyg UONBPUIWIIOINY

INTNIOVNVIN ASTY ALIIOHLNI 'L = H €T



"SOSEO OWOS UT SUOTJBIYIS SISIIUL JO JOI[FUOD

JO UOTJEOIJLIOA dU) dONPOIUT MEBT O} JO 61 A[ONTY

ysnoxy 10y o[3urs uawkordwd o1qngd) 1002/S91
90199(J QATIR[SISAT JO SUONBIJIPOW “QIOULIdYNN]

‘uonenNsIuIpe
Sunurodde oy} yim 3$2193UI JO JD1[JUOD
[enuajod © sey oym ApogAue Jo uorensuIupe
oriqnd oy ur s3sod [eLI0FRUR/QATINOOXD
01 Juoujurodde oy) Sunuaaaid Jo (€03 oy} YIM
‘soruedwod pa[[0J3u09-9)elS Ul IO UOIIeISIUIpE
oriqnd a3 ur s3sod 9ANOI[/[eLIdT RUBW
10} . owIdar1 axmsoAul pue Ayiquedwoour,,
o) 19S 0} S90I09P JANR[SISI QJOW 1O
QU0 9010} OJUI AIIUD SII JO SYIUOW § UIIIM JOBUD 0)
JUSUWILIDAOL) O} SJeTO[OP MET O} JO 7' | [oNIY

“meT oy ur Jurod sy ynoqe pres s1 SUIYION

‘uonpudua]dul
241513 0} padinba. 2q JjIn UOIUND

€102 D0 © HLMOYD TIVNIVLSNS YO LSNYL ONIIOLSHY ‘ALMDALNI YOLOES DI'TdNd ONIDYOANIAY ‘A TVLI 40 MAIATI ALIIDALNI ADTO

Ajented po1opIsuod sem UOHEPUSWITIOAT OY [,

*1S9193U1
JO s3101[3U0d uo Surpnjour ‘suoneII[qo [BOIYId
Jo uoneordde oY) SUIUIOOUOD SWSIUBYIAW/S[O0}
Sur[[osunod pue douepins Jo Juowdo[oAdp o)
Surpie3ar uoye) ud9q Sey UOIOL OU ‘OIOULIAYIIN |
*JSOIQ)UI JO JOI[JUOD B SOINNISUOD Jeym A[1ed]d
9QLIOSIP 0} S[1B} YIIYM “H00T/S 1T MBT Ul PAUIBIUOD
QI QWOS “901JJ0 JUAWIUIDAOL) JO SIOPJOY JO }SAIIUI
JO S)O1[JU0D UO SI[NI 01 J0dSAT YA\ "SUOIBSIULBSIO
uorun apen Jo santed [eonijod ur ‘syse} Aour)nsuoo
pawI0}1ad 10 ‘9013J0 P[AY 2ABY OYMm SIoFRUBUI
01 9oua195a1 Jenonted yum (010g/g AR
pue 010z Jo 11 pue [ siemon)) Aq padojoaap
S ‘76 9[O1IV) 600T/0S [ 2109 2ANE[SISa]
Ul POUTRIUOD OB JSAIAIUL JO SIOI[JUOD UO Sy

(IAX¥4-¥D)

*JSQI9IUI JO SJOI[JU09 [enuajod 109)9p pue jusAdxd
d[oy 03 (9q Aew aseo oy se) paydepe 10 paymnsur
9q P[NOYS }S9INUL JO SIDI[FUOD JO ISLI }SOW
o uasard yorym uonensiurwpe orqnd oy urgiim
suonisod ur are oym asoyy 03 9jqesrjdde swosLs
1O WQ)SAS INSO[ISIP [BIOUBULJ B ‘QIOULISY}IN,]
JUOWIUIOA0S
JO [oA9] A19A9 Je (SjUB)NSU0D puE SIdFRULW
Surpnpour) uonensturwpe o17qnd ay3 ur UonROUNJ B
N0 sarLIed oym uosiad A19A3 10] pajdope aq pnoys
PIEpUE)S SIS JO JOIFUOD [QBIDIOJUS PUL IBI[O

S1S9I)UT JO IOI[JUO)) "8

"00TYD £q poyuowardurr
A[rented paIopISUOd Sem UONEBPUIWIWIOIAT A [,

0A1Nd3([qo st 01 jerrdordde s1 3
Joyoym ssasse 0) arnjeward oq 210J919Y) Aew J1 pue
Apuadai ATuo [euorjerado A[[ny swesaq aseqerep
oy 1, *A1unos oy} JnoySnoIy) SI9PIO UOBISIFUOD
pue 2InZ19s SUIIOIUOD UOTBULIOJUT JAISUIYIdU0o
199][09 03 19p10 Ul (I dIS - BYEILIIPP
2INJ01 9 2IN)IIJAIJ OABULIOJU] BUIIISIS) WISAS
aseqeiep & pado[aAap sey oonsn[ Jo ANSIUIA Y,

(IIIA YD) ‘uondniios jo spaesoid ayy
SuIuI00U0D SONLIOYINE JUSWIIIIOJUD Y} JO SONIATIOR
o} JO SSOUANDLJQ [eonjorld oY) JO UOIEN[eAd
o) mof[e o3 9oe[d ur ynd oq p[nOYS SOINSBIIA

sagueyo pasodorg

uonens Sunsixg UON)EPUAUIIOdIY

CE — INFWIDVNVIN ASIY ALIDELNI 'L



€107 ADF0 © HLMOYUD FTIVNIVLSNS YOI LSNAL ONINOLSTY ‘ALTIDALNI YOLDES DI'TdNd ONIDYOINITY ‘A TV.LI 40 MAIATT ALTIDTLINI ADFO

SO0p dseqeje(] [eUOHEN Y} ‘IOAIMOH "SUONBIIJ1IIOD
Kyrenb s Auedwood yoed Jnoqe uonewWLIOJuL
PUEB WLITJ B JO 9OUI)SIXI I} JoBIUOI 2Y) SUIPUIOSAT  SUTBIUOD Jey) dseqeiep Auedwiod & pue s}oBNU0D)
o11qnd JO 9seqele(] [BUONEN B Surejurew (JDAV)
sorjddng pue so91AI0g ‘SHIOA\ J0J SIOBIUO))
o1iqnd Jo uorsiazadng a3 10y AJLIoyIny oy [,

AHOEQE.HOO J10J 1039e11U09 Y] UO 30UU3S Jeulf

10J uoneoynsnl se ‘ssonponur ‘(sjoenuo))
oTqng JO 9p0D) 900T/E9T 10T AT[SIZIT
SO IPOW YIIYM ‘M 3} JO q NI ‘91" SOV

"SIBAA ¢ 10} uonENSIUIWpPE
oriqnd oty yyrm Sureap woly pauueq 9q [[IM
Amuos aearrd ay) pue ‘proa oq [[im uoniqryoid yons
Jo yoeaiq ur apew syudunurodde ay3 pue s3oenU0d
oy [, "A3anoe snoiadld 1oy/sIy 0 paje[ar sannuo
oyeartd ur Ay1anoe Jeuorssojord Aue mno A1red
03 ‘uonensturwpe o1qnd & 10§ s1omod uoneno3au
pue [eLageuew pey sIeak 001y} snoradxd
oy} ur ‘oym ‘srerorggo arqnd syiqryoad 3 “onsst
SIY) sassaIppe (30y 2[3uIg juowkodwa orqny)
100T/S91 22100(] 9ANL[SIZAT AU} 0 19)-91°€S

"0DHYD £q pajuswsdurr

‘pojuowd[duur

oronIy Surppe ‘me oy Jo '(I'1 NI[ ¢y 1 9oy pue paydope oq aaey oFegnojued uo suoisiaoid oN

‘1S2.427U1 O §1017f110D
uo Suipnjour ‘suoyn3ijqo [pa1y1a fo uoyvorddp
aY) SUII2OUOD SUISTUDYIIUL/S]00] SU1]]2SUNOD
puv 2ouppind Jo juauidojaaap ayy Suipiv3a.
U2YD] U22q SDY UOLID OU ‘DUOULIDYLIN,] “JS2L2]U1
Jo 1011f1100 v $211M11151U0D IDYM A]4D2]D 2qGLIOSIP
01 S[IDf 121ID] 2Y) “$OOT/S [T NPT Ul pauID}U0d
24D 2ULOS 2] 4| "I1fJO JUIUIUIIAOL) JO S4dP]OY
Jo 152.42711 fO $3011/1100 UO Sa|N.L ADD]D YS1qDISD
07 JUa3.An SUIDW.L J1 ‘SjududA01du1 25211 231dsa(J

00TID Aq payuswadur

JOU PAIOPISUOD SEAM UOIIEPUIUOII Y [,

141 uo paisy| 218 A3y} Joy1oyMm pue A13qLiq U110}
10} pa3o1Au09 A[snoradid uaaq aAry L3y Joyjoym
Surpae3a1 suorjere[oop 3urpn[oul ‘s1030enuod srqnd
oAndadsord Aq papruqns UOIIBWLIOJUT ‘AIBSS900U
uoyM ‘SUIAJIIOA I0J SWSTUBYOW YSI[qeISH

JUOWOINO0IJ 21[qNd "01°C

(ITAX94-¥D)
‘pajucwd[dwr pue pajdope oq
pInoys suonouny (uonensurwpe drqnd) 9ANNOOXo
N0 K110 oym s[enpiaipur £q 9914108 orjqnd jo mo
PUE UI JUSWSAOW JY} YIIM INOJ0 UBD Jey) ISOIUI JO
S30113U00 9 03 Suneas uonorysar oerrdordde uy

(s100(q SUIA[OADY) 9Sepnojued ‘6°7

sagueyo pasodorq uonenIs Junsixyg

UOI)BPUSIIOIIY

ININIOVNVIN ST ALIIOHLNI 'L~ Q€T



€102 D0 © HLMOYD TIVNIVLSNS YO LSNYL ONIIOLSHY ‘ALMDALNI YOLOES DI'TdNd ONIDYOANIAY ‘A TVLI 40 MAIATI ALIIDALNI ADTO

"00TD Aq pastes sansst Y} JO AUBW $ISSAIPpe

210T ‘Ainr uo paaoxdde 7107/96 meT mou
€ ‘IOAOMO "OnSSI SIY} SSOIPPE JOU SOOP MEBT oY ],

‘00dYD
AQq pasIel SUOIEPUIWWOII A} Y31m Sul[edp me]

Mmau e pasoxdde yuswrerpred oy 10z Af €1 UQ

*9013J0 Ul sA®3s ueronijod & 3uo| Moy JO SSI[pIedal
‘w19 [eonjod e Jo s1eak 9AIj [[& J0J dpew
0I0M SJUSWIASINQUITAI ‘97 U] "% 0} %} WO}
JuoWdSINquIIa 393 03 paxmbar s910A Jo oFejuoorad
Q) UI 9SBAIOIP B JIM ‘[enuue aweddq sjuowkedar
‘2007 A9 "poonponul 91oMm  SJUOWISINQUITAT
[810199]9,, ‘4661 Ul "sented [eonrjod jo Suroueuy
orignd mej ayy poeadar AJuLiy WNPUISJAI
® ‘s[epueds Jolew Jo SALIOS B I0YR ‘€661 U]

*030 ‘sonaed [eonrjod Jo sjunoode oy AJ13190 0) oI
oyMm s103Ipne Jo 0oudpuadopur ATessoodu o) AINSuo
‘sonaed Teonijod 03 o[qeorjdde syjuswarmbar jipne
9} UO SI[NI JUIISISUOD PUB JBI[O ‘oJepIpued/Klied
reoniod oY) 03 umouy| J0u SI AJIUIPI ASOYM
SIOUOP WOIJ SUOIIBUOP UO Ueq ‘Uorje[si3o[ Jo 2oard
o[3urs e urym sonr opqesrjdde oy Jo uonEPI[OSUOD
9y} SuLIOPISUO0d AQ SUIpN[oUI ‘SAJBPIPULD
pue soned [eonijod jo Suroueuly oY) 103 JIOMOWEL]
[eSo] o[qesIom pue dAISUayIdWOod ‘PIsIIEIolsAs
e guowerjred ueadoiny oy} 03 SUONIJ[D
Suruioouos syudwambal Suruonoues pue [0NUOD
‘Koudredsuery :U0 SUO)RPUIUILOIAI FUIPN[OUL
(11 dway1,) Surpunyg Aured jo Aouaredsuel],
uo pue (] QWY J,) SUOHIBUIWILIOU] UO :A[e}]
uo suodor om) pases[ar ODTYD 10T YT UL

douruL] [EONI[O] '€

"SOUILIO PoYe[aI

"PAYSI|qeIS 9q 0} surewdl ‘Apoq
Surseyoind [enuad s A[e[ se Sunoe ddoueul pue

Awouooy Jo Ansturjy o) Aq paumo Aueduwrod j003s

onqnd e ((dISNOD) "v'd'S 111qqng IAnewIofu]
1ZIAIOS BLIBUOISSOOUO)) Y} YIIM UONBULIOJUL JO
osn paleys pue UOHBUIPIO-00 OAI}OIJO ‘UOIPPE U]
's3s1] Juoureqop ([]) UOHMIYSUI [BIOUBULJ
[euoryeuIduI Uuo SI (11) IO S[RIOLJO ()F-UOU JO

K19q11q US1210] 10 PAIOIAU0D U3q sey (1) Auedwood

B IOUJOUM UO UOIIBULIOJUI Uurejuod o3 readde jou

(11 94-90)
‘S[RIOIO N SurAjoAur
osoy) snf 10U ‘UOUSAUO)) dY) JO [ S[OIMY
Jo odoos oy uryIm SuI[[e} SOOUJO [[€ J9A0D 0}
S910Ua3e JOYI0 pue JHAY £Qq PRIo)SIUIUPE SIOPUS)
o1iqnd woiy JusuLIeqap 10J SPUNOI3 Y} pudIxyg

"SISI] JUOULIBQIP

sagueyo pasodorg

uonemIs Sunsixyg

UON)EPUAUIIOdIY

LET — INFWIOVNVIN ST ALIIDELNI 'L




138 - 7. INTEGRITY RISK MANAGEMENT

The following table lists changes in functions of all actors according to the anti-

corruption Law.

Table 7.A2. Changes of functions

Actor

Current Function

New Functions

CIVIT

Orient, co-ordinate, and
supervise the independent
exercise of the evaluation

functions

Ensure transparency of the
evaluation systems,

Monitor the compliance of
transparency obligations
and the implementation of
“total disclosllfre” principle

Ensure comparability and
visibility of performance
indicators

Answer to citizen report
and requests about the
compliance of
administrations in terms of
Transparency

Inform annually the
Minister for the
Implementation of the
Programme of the
Executive (MIPE) on its
activities

In addition to current
functions the anti-corruption
authority:

co-operates with international
and foreign bodies

approves the NACP

analyses causes and factors of
corruption and identifies
actions to prevent and fight
corruption (1.2,¢)

provides (optional)'* advice to
PAs on employees' behaviour

provides (optional) advice on
the authorisations for PAs’
executives to perform external
jobs

monitors PAs’ compliance and
effectiveness on their own
measures (including
transparency rules)

verifies that the removal of
the secretary of the local
authority, communicated to
CIVIT by Prefect, is not
connected to the activities
done by the same secretary
with reference to the
corruption prevention
function

by 31/12 reports to Parliament
about activities taken against
corruption and illegal acts and
to improve the effectiveness
of the related rules.
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Actor

Current Function

New Functions

Department of Public
Administration

Anti corruption authority

Co-ordinates the
implementation of the anti-
corruption strategies (national
or international)

Defines (and promotes) rules
and methodologies for the
implementation of anti-
corruptions strategies

Prepares the national anti-
corruption plan

Defines standard models for
the collection of data and
information

Defines the criteria for the
turnover of executives in the
sectors at risk

Public Administration(s)"

Adopt the Triennial
Programme on
Transparency and Integrity
(Legislative Decree
150/09)

Publish online CVs,
annual wages, and
contacts of the executives
(Legislative Decree 69/09)

Publish online the list of
documents necessary for a
procedure on demand
(Legislative Decree
70/2011)

Adopts an anti corruption plan
which contains the risk
analysis and the
countermeasures (organisation
measures)

Defines, with the NSPA, the
procedures to select and train
employees, and the
procedures for the turnover of
executives, working in sectors
at risk.

The political body adopts and
sends to the DPA the triennial
ACP (by 31/01)

The political body nominates
the anti-corruption manager
(ACM)

Publish on the website
information on the unit cost of
public works or services for
the citizens as contracting
authority, can decide that the
violation of voluntary
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Actor Current Function New Functions

instruments for integrity
(namely the integrity pacts or
memorandum for legality -
protocolli di legalita) can be
ground for exclusion from the
tender.'*

When referees are required,
authorises the participation of
its manager and sets s fee

Send to the CIVIT data and
information on transparency

Public Administrations Defines the procedures to
Anti-corruption Manager select and train employees,
and the procedures for
rotating executives working in
sectors at risk.

By 15 December publishes on
the web and transmits to the
political body a report
(relazione) with the results of
its activity

Inter-ministerial To be nominated by the
Committee President of the Council of
Ministers (PCM)
Prefect Give optional advice to local

authorities for the adoption of
the ACP in compliance with
the national guidelines

contained in the NACP
National school for Set up training programmes
Public Administration (general and specific or

sectoral) on ethics and legality

Magistrates, State Participation in arbitration | Participation in arbitration
Attorneys and Lawyers, | boards boards

Members of Tax Comm. Referees Referees

For each policy area covered by the Anti-Corruption Law (e.g. transparency,
procurement, conflict of interest), Table 7.A3 indicates the entities with primary
responsibility and those with which collaboration is mandatory or suggested (in general
and in the context of the new Law).
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Table 7.A3. Institutional co-ordination

Corruption Plan

Art.1

Preparation and approval
Monitoring effectiveness
and compliance
Reporting

Political body (adoption)
Anti-Corruption Manager
(preparation)

Anti-Corruption Law— Responsible entity Related entities
relevant article(s)

National Anti-Corruption | Mandatory Mandatory

Plan CIVIT (Approval) Parliament (reporting)

Art.1 DPA (preparation)

Preparation and approval CIVIT (monitoring) Suggested

Monitoring effectiveness CIVIT (reporting) Court of Auditors

and compliance (reporting and

Reporting to Upper and monitoring)

Lower Chamber Executive (official
endorsement of the
NACP, like political
bodies of other PAs are
requested to do)

Triennial Anti- Mandatory Mandatory

Prefect (optional)

DPA (must receive the
ACP by 31 January)
Executives (must support
the ACM to find out the
sectors at risk)

High School for Public
Administration (for
training programmes)

Suggested

OIV (support, quality
control, checks and
balances)

Prohibited
External Consultants
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Anti-Corruption Law— Responsible entity Related entities
relevant article(s)
Arbitration Mandated Suggested
Art. 1.2 Governing body of the Court of Auditors
Denial for civil servants administration (organo di
Rules on arbitration governo
dell'amministrazione)
Prohibited

Magistrates, state attorneys
and lawyers, members of the
tax commissions
(commissione tributaria)

Code of Conduct
Art.1.44

Code of conduct with anti-
corruption provisions

Mandated

Ministry for Public
Administration and
Innovation (no longer the

Civil liability of public Department for Public

official in case of breach of | Administration)

duty Judicial Authority

Contflicts of interests Mandated Mandated

Art.1.42

New “incompatibility and
investiture regime” for
managerial/elective posts in
the public administration or
in state-controlled

Executive (the Executive is
required to adopt a
legislative decree)

All public administration
bodies

State-controlled
companies

companies

Whistleblowing Mandated

Art.1.51 Department of Public
Protection of public Administration
officials who expose or Judicial Authority

report illicit conducts they
uncover in the performance
of their duties

No discriminatory measure
for those who report or
denounce
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Anti-Corruption Law— Responsible entity Related entities
relevant article(s)
Training Mandated
Art.1.11 Higher School for Public
Training on ethics and Administration
legality addressed for
public officials
Ineligibility Mandated Mandated
Art. 1.63 Executive (it is mandatory Bicameral commissions

Ineligibility for political
office at European, national
and local level

for the Executive to adopt a
legislative decree)

(for advice on the
legislative decree)

Transparency of Public
Administration

Art. 1.35

Publication of information
regarding administrative
proceedings, the costs of
public works and citizens’
services, the results of
procedural times’
monitoring

E-mail address for
petitioning made available

Mandated
All Public Administrations

Transparency in Public
Procurement

Arts. 1.16

Information disclosure by
contracting authorities in
open source format (by
January 31);

supervisory mandate to the
ASPC;

reporting obligation on
compliance from ASCI to
Court of Auditors (by April
30).

Mandated

Contracting Authorities:
Italian Authority for the
Supervision of Public
Contracts (ASPC)

Mandated

Ministry of Internal
Affairs in preventing
(infiltration of organised
crime into public
contracts)

Court of Auditors (list of
public administration
bodies which have not
provided and published)

Suggested
Local governments
(ANCI)
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Table 7.A4. Provisions on managing risks in the Italian Anti-Corruption Law

- The public service must analyse the activities with the
highest risk of corruption and collect proposals from executives
(dirigenti) (Art. 1.9 lett a)."

- The law introduces some procedures that must be
included in the analysis:

Risk assessment— licences or permissions (autorizzazioni o concessioni)
identification, analysis selection of contractors and selection method (scelta del contraente [...],
and evaluation modalita di selezione)

grants, contributions, aid in general, and economic advantages of any
kind (concessione ed erogazione di sovvenzioni, contributi, sussidi,
ausilii finanziari, non che attribuzione di vantaggi economici di
qualunque genere)

competitive and selective exams (concorsi e prove selettive).

- The public service must adopt a plan to prevent
corruption (piano di prevenzione della corruzione) that provides for the
assessment of offices prone to the risk of corruption, and the organisation
strategies to prevent it. (Art. 1.5 lett. a).

- The rolling three-year plan must be adopted by the
executive body (i.e. the body with the political function) every year.

= In the event of a crime, the anti-corruption manager
(Art.7) of public administration entity is not liable if the organisational
model was in place before the crime and its compliance monitored (Art.
1.11 lett. a and b);

Risk treatment

- The anti-corruption plan cannot be developed by external
consultants.

- The public administration entity must provide for
mechanisms for preventing corruption in decision making,
implementation, and control (Art. 1.9 lett. b).

- The executive body (i.e. the one with the political
function) must appoint the anti-corruption manager. Usually, a senior
executive (dirigente di prima fascia) or, in local authorities, the secretary

Communication and general. A different choice must be justified.

consultation

- Public administration entities must provide information to
the competent body (responsible) (Art. 1.9 lett. ¢).

- The anti corruption authority, the Department for Public

Administration of the presidency of the Council of Ministers (DPA), and
Monitoring and prefects (state delegates at provincial level) are involved in the risk-
reviewing management approach.

- The prefects support local authorities in drafting the local
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anti-corruption plan. This function is activated only upon request of the
municipality.

The DPA defines rules and methodologies for the
prevention of corruption, draft the anti-corruption national plan. The risk
of corruption is reduced by the turnover of the executives, and the DPA is
in charge for defining the criteria for the turnover.

The anti corruption authority approves the anti-corruption
plan designed by the DPA, monitors the effectiveness of anti-corruption
plans.

Source: Adapted from Italy's Anti-Corruption Law

Table 7.AS5. Roles and responsibilities of public sector entities and officials in risk management in Italy’s

Anti-Corruption Law

Public sector entity

Responsibilities

National Commission
for Evaluation,
Transparency and
Integrity (CIVIT)

Approving the National Anti-Corruption Plan formulated
by the Public Service Department (DPA) of the Ministry of Public
Administration

Inspecting the implementation of the National Anti-
Corruption Plan by requesting data, information and documents from
public administration entities

Ordering action to be taken or measures adopted as
required under the National Anti-Corruption Plan and disclosing and
disseminating these measures on its official website

Public Service
Department (DPA),
Ministry of Public
Administration

Formulating the National Anti Corruption Plan from the
plans of the central public service departments, and preparing guidelines
for its implementation

Overseeing and monitoring the implementation, i.e. the
application and effectiveness, of the measures adopted by the public
administration

Public sector entities

Formulating an annual (rolling) three-year corruption
prevention plan based on an assessment of respective corruption risks and
stating explicit treatment measures to address these risks

Note: The preparation of the plan may not be entrusted to the individuals
from outside the organisation
Transmitting the three-year plan to the Public Service
Department (DPA), Ministry of Public Administration

Adopting, in co-operation with the National School of
Public Administration, appropriate procedures for officials working in
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areas that are prone to high corruption risks, including selection, training,
and rotation of officials.

Providing all information as requested by the National
Anti-Corruption Authority as part of inspection activities and reporting
the information on official websites.

Political authority

(minister at central
level and mayor at
local level)

Appointing an Anti-Corruption Manager from among first level of
administrative directors within the respective public sector entity
(central level) or secretary general (local government)

Adopting the (rolling) three-year corruption prevention plan before 31
January every year, and forwarding it to the Public Service Department
(DPA), Ministry of Public Administration

Anti-corruption
manager

Formulating the (rolling) three-year corruption prevention plan for input
into the "political authority"

Overseeing the effective implementation and suitability of the plan,
proposing amendments as necessary based on evolving developments

Ensuring that rotation of officials working in areas that are of high
corruption risk takes place, in co-ordination with the competent
manager

Determining appropriate selection and training procedures for officials
working in areas that are prone to a high corruption risk and providing
assurance that these officials complete relevant training

Reporting to their respective political authority and posting the results of
activities carried out on the website of the respective public sector
entity at the end of each year.

Staff working with
the anti-corruption
Manager

Supporting the anti-corruption manager in preparing the (rolling) three-
year corruption prevention plan and overseeing the plan’s
implementation

Line managers

Keeping the anti-corruption manager informed of the proper
implementation and compliance with the (rolling) three-year corruption
prevention plan

Local governments

Setting up a plan to prevent corruption and providing an
assessment of the various levels of exposure to the risk of corruption in
their offices and the organisational measures to avoid risk

Transmitting the plan both to the regional authority
concerned and to the Public Service Department

Asking prefects for help if needed

Responsibility for preparing the plan may not be allocated
to the individuals from outside the organization
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= Providing the necessary technical support to the local

Prefects authorities, upon request, to ensure that (rolling) three-year corruption
(representatives of the prevention plan have been formulated and adopted in accordance with the
government at a local guidelines of the National Commission for Evaluation, Integrity and
level) Transparency (CIVIT)

- Providing training courses, including sector-specific ones,
for public officials on issues related to ethics and legality

National School of

Public Administration | ~ Providing training courses to public officials working in

areas of high corruption risk, in accordance with the (rolling) three-year
corruption prevention plans of public sector entities

Source: Adapted from Italy’s Anti-Corruption Law.
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Notes
1. The analysis makes reference to the updated and integrated version of the Bill (S.
2156-B) released on June 19th by the Senate, which will now approve it or discuss it
further.
2. The Group of States against Corruption (GRECO) was established in 1999 by the

Council of Europe to monitor States’ compliance with the organisation’s anti-
corruption standards. GRECO monitoring comprises: a ‘“horizontal” evaluation
procedure leading to recommendations aimed at furthering the necessary legislative,
institutional and practical reforms; a compliance procedure designed to assess the
measures taken by its members to implement the recommendations. Compliance
reports and the addenda thereto adopted by GRECO also contain an overall
conclusion on the implementation of all the recommendations. Finally, the Rules of
Procedure of GRECO foresee a special procedure, based on a graduated approach, for
dealing with members whose response to GRECO’s recommendations has been found
to be globally unsatisfactory.

3. The OECD Working Group on Bribery in International Business Transactions is
responsible for monitoring the implementation and enforcement of the 1997 OECD
Anti-Bribery Convention through a system of peer review, as required in its Art. 12.
The monitoring process aims to ensure that all Parties have in place a sound system to
fight foreign bribery that complies with the Convention’s standard, as a way to protect
fair conduct of international business. The Working Group examines countries’ legal
and institutional frameworks to identify potential obstacles to the effective
implementation of the Convention and undertakes in-depth reports that include
recommendations. The Working Group then follows up to ensure that the
recommendations have been promptly addressed. A forum for exchange of ideas and
sharing of successful strategies, the Working Group also provides delegates with an
opportunity to debate and reach agreement on tough recommendations to improve
countries’ compliance with the Convention.

4. Neither the UNCAC, nor the European Union have established a review/monitoring
mechanism yet.

5. Adopted by GRECO at its 51st Plenary Meeting (Strasbourg, 23-27 May 2011).
Available at

http.://www.coe.int/t/dghl/monitoring/greco/evaluations/round2/GrecoRC1&2%28201
1%291 Italy EN.pdf.

6. Adopted by GRECO at its 54th Plenary Meeting (Strasbourg, 20-23 March 2012).
Available at
www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoEval3%282011%297
_ltaly One EN.pdf.

7. The report was adopted by the Working Group on Bribery on 16 December 2011.
Available at www.oecd.org/dataoecd/59/47/49377261.pdf.
8. In particular, Phase 3 concentrates on the following three pillars: progress made by

Parties to the Convention on weaknesses identified in Phase 2; issues raised by
changes in the domestic legislation or institutional framework of the Parties;
enforcement efforts and results, and other key group-wide cross-cutting issues.

9. Transparency International’ National Integrity Assessment of Italy is available at
www.transparency.org/whatwedo/nisarticle/italy 2011.

OECD INTEGRITY REVIEW OF ITALY: REINFORCING PUBLIC SECTOR INTEGRITY, RESTORING TRUST FOR SUSTAINABLE GROWTH © OECD 2013



7. INTEGRITY RISK MANAGEMENT — 149

10. Reports and documents of the Committee are available (in Italian) at
www.governo.it/Governolnforma/Dossier/anticorruzione/dati.html. More information
on the Committee is available (in Italian) at

www.funzionepubblica.gov.it/comunicazione/notizie/2011/dicembre/2712201 1---
ministro-pa-e-semplificazione-istituita-commissione-di-studio-.aspx.

1. Some of the transparency publication duties supervised by CIVIT regard civil
servants integrity (e.g. the publication duties regarding officials extra assignment
payments could be foreseen by the Code of conduct).

12. Public administrations can decide if require the advice or not (optional), but one
requested its content is however mandatory for the public administration (cfr. Dossier
371 for the Senate of the Republic, p. 36).

13. According to art. 15 of the bill the law applies to all public administrations “Art. 15.
1. Le disposizioni di prevenzione della corruzione di cui agli articoli da 1 a 13 della
presente legge, di diretta attuazione del principio di imparzialita di cui all’articolo 97
della Costituzione, sono applicate in tutte le amministrazioni pubbliche di cui
all’articolo 1, comma 2, del decreto legislativo 30 marzo 2001, n. 165, e successive
modificazioni”.

14. According to lgs. d. 163/06 (Codes for contracts), contracting authority can consider
the respect of legality instruments set into a contract by a company in the future
contracts. The bill introduces the possibility to exclude the company from the contract
in force.

15. Art. 16.1 lett. a-bis) of legislative decree of 30 March 2001, no. 165.
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