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Reader’s guide

The Global Forum on Transparency and Exchange of Information
for Tax Purposes (the Global Forum) is the multilateral framework within
which work in the area of tax transparency and exchange of information is
carried out by over 160 jurisdictions that participate in the Global Forum on
an equal footing. The Global Forum is charged with the in-depth monitor-
ing and peer review of the implementation of the international standards of
transparency and exchange of information for tax purposes (both on request
and automatic).

Sources of the Exchange of Information on Request standards and
Methodology for the peer reviews

The international standard of exchange of information on request (EOIR)
is primarily reflected in the 2002 OECD Model Agreement on Exchange of
Information on Tax Matters and its commentary, Article 26 of the OECD
Model Tax Convention on Income and on Capital and its commentary
and Article 26 of the United Nations Model Double Taxation Convention
between Developed and Developing Countries and its commentary. The
EOIR standard provides for exchange on request of information foreseeably
relevant for carrying out the provisions of the applicable instrument or to the
administration or enforcement of the domestic tax laws of a requesting juris-
diction. Fishing expeditions are not authorised but all foreseeably relevant
information must be provided, including ownership, accounting and banking
information.

All Global Forum members, as well as non-members that are relevant
to the Global Forum’s work, are assessed through a peer review process for
their implementation of the EOIR standard as set out in the 2016 Terms of
Reference (ToR), which break down the standard into 10 essential elements
under three categories: (A) availability of ownership, accounting and bank-
ing information; (B) access to information by the competent authority; and
(C) exchanging information.
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The assessment results in recommendations for improvements where
appropriate and an overall rating of the jurisdiction’s compliance with the
EOIR standard based on:

1. The implementation of the EOIR standard in the legal and regulatory
framework, with each of the element of the standard determined to
be either (i) in place, (ii) in place but certain aspects need improve-
ment, or (iii) not in place.

2. The implementation of that framework in practice with each element
being rated (i) compliant, (ii) largely compliant, (iii) partially compliant,
or (iv) non-compliant.

The response of the assessed jurisdiction to the report is available in an
annex. Reviewed jurisdictions are expected to address any recommenda-
tions made, and progress is monitored by the Global Forum.

A first round of reviews was conducted over 2010-16. The Global Forum
started a second round of reviews in 2016 based on enhanced Terms of
Reference, which notably include new principles agreed in the 2012 update
to Article 26 of the OECD Model Tax Convention and its commentary, the
availability of and access to beneficial ownership information, and complete-
ness and quality of outgoing EOI requests. Clarifications were also made
on a few other aspects of the pre-existing Terms of Reference (on foreign
companies, record keeping periods, etc.).

Whereas the first round of reviews was generally conducted in two
phases for assessing the legal and regulatory framework (Phase 1) and
EOIR in practice (Phase 2), the second round of reviews combine both
assessment phases into a single review. For the sake of brevity, on those
topics where there has not been any material change in the assessed
jurisdictions or in the requirements of the Terms of Reference since the
first round, the second round review does not repeat the analysis already
conducted. Instead, it summarises the conclusions and includes cross-
references to the analysis in the previous report(s). Information on the
Methodology used for this review is set out in Annex 3 to this report.

Consideration of the Financial Action Task Force Evaluations and
Ratings

The Financial Action Task Force (FATF) evaluates jurisdictions for com-
pliance with anti-money laundering and combating terrorist financing (AML/
CFT) standards. Its reviews are based on a jurisdiction’s compliance with
40 different technical recommendations and the effectiveness regarding
11 immediate outcomes, which cover a broad array of money-laundering
issues.
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The definition of beneficial owner included in the 2012 FATF standards
has been incorporated into elements A.1, A.3 and B.1 of the 2016 ToR. The
2016 ToR also recognises that FATF materials can be relevant for carrying
out EOIR assessments to the extent they deal with the definition of benefi-
cial ownership, as the FATF definition is used in the 2016 ToR (see 2016
ToR, Annex 1, part I.D). It is also noted that the purpose for which the FATF
materials have been produced (combating money-laundering and terror-
ist financing) is different from the purpose of the EOIR standard (ensuring
effective exchange of information for tax purposes), and care should be
taken to ensure that assessments under the ToR do not evaluate issues that
are outside the scope of the Global Forum’s mandate.

While on a case-by-case basis an EOIR assessment may take into
account some of the findings made by the FATF, the Global Forum recog-
nises that the evaluations of the FATF cover issues that are not relevant for
the purposes of ensuring effective exchange of information on beneficial
ownership for tax purposes. In addition, EOIR assessments may find that
deficiencies identified by the FATF do not have an impact on the availability
of beneficial ownership information for tax purposes; for example, because
mechanisms other than those that are relevant for AML/CFT purposes exist
within that jurisdiction to ensure that beneficial ownership information is
available for tax purposes.

These differences in the scope of reviews and in the approach used
may result in differing conclusions and ratings.

More information

All reports are published once adopted by the Global Forum. For
more information on the work of the Global Forum on Transparency and
Exchange of Information for Tax Purposes, and for copies of the published
reports, please refer to www.oecd.org/tax/transparency and http:/dx.doi.
0rg/10.1787/2219469x.
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2016 TOR

AMATM
AML
AML/CFT

ATAF

BLR Act

BLR Regulations
CBL

cbD

DNFBPs

DTC

EOI

EOIR

ESAAMLG

EU

EUR

FATF

Fl Act

FI AML Guidelines

Abbreviations and acronyms

Terms of Reference related to EOIR, as approved by
the Global Forum on 29-30 October 2015

Agreement on Mutual Assistance in Tax Matters
Anti-Money Laundering

Anti-Money Laundering/Combating the Financing of
Terrorism

African Tax Administration Forum

Business Licensing and Registration Act, 2019
Business Licensing and Registration Regulations, 2020
Central Bank of Lesotho

Customer Due Diligence

Designated Non-Financial Businesses and Professions
Double Taxation Convention

Exchange of Information

Exchange of Information on Request

Eastern and Southern Africa Anti-Money Laundering
Group

European Union

Euro

Financial Action Task Force
Financial Institutions Act, 2012

Financial Institutions (Anti-Money Laundering) Guidelines,
2000
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FI AML/CFT
Regulations

Fl KYC Guidelines

FlU

Global Forum

ITA

KYC

LSL

MLPC Act

MLAI Guidelines

MLPC Regulations

Multilateral
Convention

RSL
SACU
SADC
TCSP
TIEA
TIN
usbD
VAT

Financial Institutions Anti-Money Laundering and
Combating of Financing of Terrorism) Regulations, 2015

Financial Institutions (Know Your Customer) Guidelines,
2007

Financial Intelligence Unit

Global Forum on Transparency and Exchange of
Information for Tax Purposes

Income Tax Act (Act No. 9 of 1993)

Know Your Customer

Basotho Loti (Lesotho currency)

Money Laundering and Proceeds of Crime Act, 2008

Money Laundering (Accountable Institutions) Guidelines,
2013

Money Laundering and Proceeds of Crime Regulations,
2019

Convention on Mutual Administrative Assistance in Tax
Matters, as amended in 2010

Revenue Services Lesotho

Southern Africa Customs Union

Southern Africa Development Cooperation
Trust and Company Service Providers
Tax Information Exchange Agreement
Taxpayer Identification Number

United States Dollar

Value Added tax
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Executive summary

1. This report analyses the implementation of the standard of transpar-
ency and exchange of information on request (the standard) in Lesotho on
the second round of reviews conducted by the Global Forum. Due to the lim-
ited practical experience of Lesotho in exchange of information on request
(EOIR), and in accordance with the 2016 Methodology for peer reviews and
non-member reviews, as amended in 2021, this report only assesses the
legal and regulatory framework in force in Lesotho as at 4 April 2023 against
the 2016 Terms of Reference. The assessment of the practical implementa-
tion of this framework will be conducted at a later date (Phase 2 review) and
launched in June 2026 at the latest (see Annex 3).

2. This report concludes that overall Lesotho has a legal and regula-
tory framework in place that generally requires the availability, access and
exchange of all relevant information for tax purposes in accordance with
the standard, however improvement in the availability of several types of
information is required.

3. In 2016, the Global Forum evaluated Lesotho in a combined review
against the 2010 Terms of Reference for both the legal implementation of
the EOIR standard as well as its operation in practice. The report of that
evaluation (the 2016 Report) concluded that Lesotho was rated Largely
Compliant overall.
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Comparison of determinations and ratings for
First Round Report and Second Round Report

Second Round

First Round Report (2016) Report (2023)

Element Determinations Rating Determinations
A.1 Availability of ownership and identity information Needs improvement  Largely Compliant ~ Needs improvement
A.2 Availability of accounting information Needs improvement  Largely Compliant  Needs improvement
A.3 Availability of banking information In place Largely Compliant  Needs improvement
B.1 Access to information In place Compliant In place
B.2 Rights and Safeguards In place Compliant In place
C.1 EOIR Mechanisms In place Compliant In place
C.2 Network of EOIR Mechanisms In place Compliant In place
C.3 Confidentiality In place Compliant Needs improvement
C.4 Rights and safeguards In place Compliant In place
C.5 Quality and timeliness of responses Not applicable Largely Compliant Not applicable

OVERALL RATING LARGELY COMPLIANT NOT APPLICABLE

Note: The three-scale determinations for the legal and regulatory framework are: In place, In place
but needs improvement, Not in place. The four-scale ratings are Compliant, Largely Compliant,
Partially Compliant and Non-Compliant.

Progress made since previous review

4. The 2016 Report concluded that the legal and regulatory framework
of Lesotho was in place but needed improvement with two recommendations.
Lesotho has not addressed the recommendations.

5. The first recommendation related to availability of ownership and
identity information with regard to share warrants that could be issued by
public companies (Element A.1). No bearer shares have been issued in
practice, but to close this potential gap, the authorities are in the process of
amending legislation to clearly abolish this possibility. The recommendation
remains in the meantime.

6. The second recommendation related to ensuring the availability of
accounting information in Lesotho for trusts that receive only foreign-source
income (Element A.2). This recommendation remains.

7. Lesotho reported progress in implementing recommendations
related to the implementation of the legal framework in practice, in particular
in relation to supervision and enforcement. This will be analysed during the
Phase 2 of the review process.

PEER REVIEW REPORT — SECOND ROUND (PHASE 1) - LESOTHO © OECD 2023



EXECUTIVE SUMMARY -13

Key recommendations

8. Key recommendations issued to Lesotho refer to a new aspect of
the standard inserted in the 2016 Terms of Reference in respect of the avail-
ability of beneficial ownership of relevant legal entities and arrangements.

9. In Lesotho, beneficial ownership information on relevant legal enti-
ties and arrangements and on bank accounts is primarily available under
the anti-money laundering (AML) framework pursuant to the obligation for
the AML-accountable persons to conduct customer due diligence (CDD),
which includes the identification of the beneficial owners of their customers.
However, it is not mandatory for relevant legal entities and arrangements
to establish a continuous business relationship with an AML-accountable
person. The coverage of the Lesotho framework is therefore narrower than
what the standard requires. In addition, although the AML framework has a
definition and methodology for the identification of beneficial owners, there
is no further guidance for their implementation, including on simplified CDD.
Consequently, the beneficial owners may not always be identified in accord-
ance with the standard. In addition, although the AML framework requires
an AML-accountable person to monitor its business relationship in an ongo-
ing manner and to verify information when it has doubts about the veracity
or adequacy of customer identification and verification documentation or
information it had previously obtained, when no such condition applies, the
legal and regulatory framework does not prescribe any specified frequency
for renewing the CDD information held on customers. Therefore, although
the AML framework requires the availability of beneficial ownership infor-
mation for some relevant legal entities and arrangements and for bank
accounts, the available information may not always be adequate, accurate
and up to date.

10. In addition, whereas the Companies Act obligates companies
established or registered in Lesotho to keep information on their ben-
eficial ownership and control, it does not provide a definition of beneficial
owners, a methodology for their identification and modalities for maintain-
ing the information. It cannot be used as a reliable source of information for
exchange purposes. Moreover, there is no requirement for nominee share-
holders to disclose their nominee status to the company, which may lead to
situations where their nominators are not identified in accordance with the
standard.

11. Furthermore, contrary to what is organised for companies, not all
accounting records and underlying documentation for partnerships, trusts
and societies may be available after they cease to exist.

12. Finally, confidentiality provisions in Lesotho’s legal framework are
not fully consistent with the standard as they do not ensure that information
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received from EOI partners may not be disclosed to persons not authorised
by the exchange of information agreements.

13. It is therefore recommended that Lesotho address these shortcomings.

Exchange of information in practice

14. Lesotho has a network of international agreements for exchange
of information on request which covers 22 jurisdictions through 6 bilateral
double taxation conventions (DTCs), 2 bilateral tax information exchange
agreements (TIEAs), the regional African Tax Administration Forum
Agreement on Mutual Administrative Assistance in Tax Matters (ATAF
AMATM) and the Southern Africa Development Community Agreement on
Assistance in Tax Matters (SADC Agreement). Exchange can take place
with 12 partners with whom an EOI instrument is in place and in force. This
framework has no material deficiencies, so no recommendation was issued
on this aspect.

15. Lesotho has limited experience in exchange of information — over
the years 2019 to 2022, Lesotho sent 12 EOI requests but did not receive
any request from its EOI partners. As a result of this limited experience, the
assessment of EOIl in practice is not covered by this report and will be sub-
ject to a future Phase 2 review.

Next steps

16. This report assesses Lesotho’s legal and regulatory framework
for transparency and exchange of information for tax purposes. Lesotho
receives an “in place” determination for Elements B.1, B.2, C.1, C.2and C.4
and an “in place but needs improvement” determination for Elements A.1,
A.2, A.3 and C.3. Each element will be rated and the overall rating given at
the conclusion of the Phase 2 review.

17. This report was approved at the Peer Review Group of the Global
Forum on 2 June 2023 and was adopted by the Global Forum on 14 July
2023. A follow up report on the measures taken by Lesotho to address
the recommendations made in this report should be provided to the Peer
Review Group no later than 30 June 2024 and thereafter in accordance with
the procedure set out under the 2016 Methodology.
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Summary of determinations, ratings and
recommendations

Determinations
and ratings

Factors underlying recommendations

Recommendations

Jurisdictions should ensure that ownership and identity information, including information on
legal and beneficial owners, for all relevant entities and arrangements is available to their
competent authorities (ToR A.1)

The legal and
regulatory
framework
is in place
but needs
improvement

While there are no bearer shares in circulation
at present, the mechanisms in place may be
insufficient to ensure the availability of identity
information of all holders of bearer shares.

Lesotho should take
steps to ensure that
robust mechanisms

are in place to identify
owners of bearer shares
or eliminate companies’
ability to issue such
shares.

There is no requirement for nominee
shareholders to disclose their nominee

status and the identity of their nominators

to the company. In the absence of such a
requirement, the company would not be able to
know that such a person is acting as a nominee
of another person and would not have the
identity information on the nominators. If the
company is unaware of this status, it cannot
inform the Registrar of Companies when
submitting information regarding change in
shareholders.

Lesotho is
recommended to
ensure that nominee
shareholders disclose
their nominee status
to the company and
identity information
on the nominators

is available to the
company and the
Registrar of Companies.
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Determinations
and ratings

Factors underlying recommendations

Recommendations

Beneficial ownership information on legal
entities and arrangements may be available
with an AML-accountable person in Lesotho to
the extent that there is a continuing business
relationship with such a person. However, such
a relationship is not mandatory. For instance,
the trustee of a foreign trust that is not an
AML-accountable person is not subject to any
obligation to identify the parties to and the
beneficial owners of the trusts. Consequently,
beneficial ownership information available
does not cover all relevant entities and
arrangements.

The AML framework provides a definition

and methodology for the identification of
beneficial owners. However, there is no further
guidance to AML-accountable persons for their
implementation. Consequently, the beneficial
owners may not always be identified in
accordance with the standard.

The AML framework requires an AML-
accountable person to monitor its business
relationship on an on-going basis and to verify
its customers where it has doubts about the
veracity or adequacy of customer identification
and verification documentation or information
it had previously obtained. However, the legal
and regulatory framework does not prescribe
any specified frequency for renewing the

CDD information if there is no such doubt, so
there could be situations where the available
beneficial ownership information is not up to
date.

AML-accountable persons are permitted to
conduct simplified due diligence for low-risk
customers. However, there is no guidance

on the content of such due diligence and the
impact of such simplified due diligence on the
identification of beneficial owners of low-risk
customers is unknown.

The Companies Act requires a company, its
directors and shareholders to ensure that there
is adequate transparency concerning the

Lesotho is
recommended to
ensure that adequate,
accurate and up-to-
date information on

the beneficial owners
of all relevant entities
and arrangements be
available in line with the
standard.
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Determinations
and ratings

Factors underlying recommendations

Recommendations

beneficial ownership and control of the
company. The law neither provides a definition
of nor the methodology to identify the beneficial
owners. It does not either set the modalities to
maintain the information. Thus, the Companies
Act obligations cannot compensate the
deficiencies in the AML framework.

In the case where the beneficial ownership
information of a legal entity or arrangement
is available with an AML-accountable person,
except for AML-obliged persons which are
companies, the retention of the beneficial
ownership information is not ensured for at
least five years in the case where the AML-
accountable person has ceased to exist.

Lesotho should

ensure that beneficial
ownership information
for all relevant entities
and arrangements is
kept for at least five
years, including in the
case where the AML-
accountable person has
ceased to exist.

Jurisdictions should ensure that reliable accounting records are kept for all relevant entities

and arrangemen

ts (ToR A.2)

The legal and
regulatory
framework
is in place
but needs
improvement

Only trusts that receive taxable income would
be subjected to obligations under the Income
Tax Act to keep accounting records. The
availability of accounting information is not
ensured for trusts that receive only foreign-
source income and where the settlor is
non-resident.

Lesotho should ensure
the availability of
accounting records of
all trusts in Lesotho,
even where the trust

is not carrying on
business or is not
subject to tax in
Lesotho.

Not all accounting information is available after
a legal entity or arrangement ceased to exist,
except for companies.

For societies, the Registrar-General would
keep annual returns and auditor’s reports that
it received, but it does not receive underlying
documentation. There is no similar filing
requirement for partnerships and trusts.
Consequently, accounting records and
underlying documentation for partnerships,
trusts and societies may not be available in
accordance with the standard.

Lesotho should ensure
that the accounting
information, including
the underlying
documentation, is kept
for at least five years
after the relevant legal
entities or arrangements
ceases to exist.
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Determinations
and ratings

Factors underlying recommendations

Recommendations

Banking information and beneficial ownership information should be available for all account-

holders (ToR A.

3)

The legal and
regulatory
framework
is in place
but needs
improvement

The AML framework provides a definition

and methodology for the identification of
beneficial owners. However, there is no further
guidance to banks for their implementation.
Consequently, the beneficial owners may not
always be identified in accordance with the
standard.

The AML framework requires a bank to verify
its customers where it has doubts about the
veracity or adequacy of customer identification
and verification documentation or information
it had previously obtained. However, the legal
and regulatory framework does not prescribe
any specified frequency for renewing the

CDD information in the absence of doubt, so
there could be situations where the available
beneficial ownership information for bank
accounts is not up to date.

Banks are permitted to conduct simplified due
diligence for low-risk customers. However,
there is no guidance on the content of such due
diligence and their impact on the identification
of beneficial owners of bank accounts is
unknown.

Lesotho is
recommended to
ensure that, in all cases,
adequate, accurate and
up-to-date beneficial
ownership for all bank
accounts is available in
line with the standard.

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information) (ToR B.1)

The legal and
regulatory
framework is
in place

The rights and
requested jurisd

safeguards (e.g. notification, appeal rights) that

apply to persons in the

iction should be compatible with effective exchange of information (ToR B.2)

The legal and
regulatory
framework is
in place
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Determinations
and ratings

Factors underlying recommendations

Recommendations

Exchange of information mechanisms should provide for effective exchange of information

(ToR C.1)

The legal and
regulatory
framework is
in place

The jurisdictions’ network of information exchange mechanisms

partners (ToR C.2)

should cover all relevant

The legal and
regulatory
framework is
in place

The jurisdictions’ mechanisms for exchange of information should
to ensure the confidentiality of information received (ToR C.3)

have adequate provisions

The legal and
regulatory
framework
is in place
but needs
improvement

Confidentiality provisions in Lesotho’s domestic
legal framework do not ensure that information
received from EOI partners may not be
disclosed to persons not authorised by the
exchange of information agreements. Lesotho
authorities consider that in the hierarchy of laws
in Lesotho, international agreements formed
with legal effect of statutory law precede
statutory law. However, there is neither a legal
provision nor a court decision to support this.

Lesotho should

ensure that disclosure
of information

received pursuant

to its exchange of
information agreements
is consistent with the
standard.

The exchange

taxpayers and third parties (ToR C.4)

of information mechanisms should respect the rights and safeguards of

The legal and
regulatory
framework is
in place

The jurisdiction

should request and provide information under its

an effective manner (ToR C.5)

network of agreements in

Legal and
regulatory
framework:

This element involves issues of practice.
Accordingly, no determination on the legal and
regulatory framework has been made.
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Overview of Lesotho

18. This overview provides some basic information about Lesotho that
serves as context for understanding the analysis in the main body of the report.

19. Lesotho is a small landlocked country, surrounded by South
Africa. Lesotho has 10 administrative districts, each headed by a District
Administrator. Maseru is the political and business capital city of Lesotho.
The official languages are Sesotho and English. Lesotho nationals are
referred to as Basotho (Mosotho in singular). The official currency in Lesotho
is the Basotho Loti (LSL)" which is fixed on par with the South African Rand.

20. Lesotho is a lower-middle income country? in which about three-
quarters of the 2 159 067 people (latest estimate from 2021) live in rural
areas and engage in subsistence agriculture. Lesotho’s GDP as of 2021
is about USD 2.52 billion. Lesotho relies on South Africa for much of its
economic activity. In 2019, Lesotho imported 85% of the goods it consumed
from South Africa, including most agricultural inputs. Its second most impor-
tant trade partner is the People’s Republic of China, responsible for 5% of all
imports to the country. Lesotho is a member of the Southern Africa Customs
Union (SACU)? and the Southern Africa Development Community (SADC).4

1. The exchange rate used for converting the LSL to the Euro is the rate applicable
as of 28 November 2022 available at https://www.oanda.com/currency-converter/
fr/?from=LSL&to=EUR&amount=1.

2. The World Bank in Lesotho available at https://www.worldbank.org/en/country/
lesotho/overview.
3. The SACU consists of Botswana, Lesotho, Namibia, South Africa and Swaziland.

The Economic structure of the Union links the Member states by no customs duties
between them and a single external tariff. More information is available at https://
www.sacu.int/.

4. The SADC is a Regional Economic Community comprising 16 Member States:
Angola, Botswana, Comoros, Democratic Republic of Congo, Eswatini, Lesotho,
Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South Africa,
United Republic of Tanzania, Zambia and Zimbabwe. The mission of SADC is to
promote sustainable and equitable economic growth and socio-economic develop-
ment through efficient, productive systems, deeper co-operation and integration,
good governance and durable peace and security; so that the region emerges as
a competitive and effective player in international relations and the world economy.
More information is available at https://www.sadc.int/member-states.
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Legal system

21. The Government of the Kingdom of Lesotho is a constitutional
monarchy, and the sovereign is the Head of State. The Prime Minister is the
head of government and has executive authority. The sovereign serves a
largely ceremonial function and does not possess any executive authority
or participate in political initiatives. The Prime Minister heads the Cabinet
which is responsible for all government policies and the day-to-day running
of the affairs of the State.

22. The Constitution is the supreme law of Lesotho and if any other
law is inconsistent with the Constitution, that other law shall, to the extent
of the inconsistency, be void (section 2, Constitution). The hierarchy of
laws in Lesotho comprises, from the top, (i) the Constitution, (ii) statutory
law, (iii) common law (the Roman-Dutch law and the English Common
Law) and customary law, which operate on equal footing. Section 70 of the
Constitution vests the powers to make laws on Parliament. The dual legal
system in Lesotho is based on Roman-Dutch Law and English Common
Law, combined with customary law, all operating together on equal footing.
Customary law consists of the customs of the Basotho, written and codified
in the Laws of Lerotholi and is applied in the Local Courts. Lesotho authori-
ties indicate that treaties prevail over domestic law but there is neither a
supporting legal provision nor court decision. As noted in paragraphs 39,
281 and 297, the Tax Administration Bill under consideration by Parliament
will explicitly provide that tax treaties prevail over domestic law.

23. The Constitution provides for an independent judicial system. At the
head of the judiciary is the Court of Appeal, followed by the High Court with
unlimited jurisdiction in both civil and criminal matters, then the Subordinate
Courts (Magistrate Courts) with different categories of limited jurisdiction in
civil and criminal matters according to the hierarchy of the magistracy, and
then the Judicial Commissioners Courts, the Central Courts and the Local
Courts. The latter three courts largely deal with customary law. In addition,
there are specialised tribunals that deal with specialised areas of the law
in terms of relevant statutes. These include the Revenue Appeals Tribunal
which sits as a judicial authority for hearing and deciding appeals against
the assessments, decisions, rulings, determinations and directions of the
Commissioner General of the Revenue Services Lesotho (RSL) under the
Customs and Excise Act 1982, Income Tax Act (ITA) 1993 and Value Added
Tax (VAT) Act 2001 (section 3(1), Revenue Appeals Tribunal Act 2005).
Decisions of the Tribunal are final and conclusive (section 17(4)) and should
be published in a general format without revealing the identity of the appel-
lant (section 17(3)). Parties dissatisfied with decisions of the Tribunal may
also appeal to the High Court and Court of Appeal (sections 19 and 20).
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Tax system

24. Lesotho’s tax system comprises direct and indirect taxes. Residents
are taxed on world-wide income, and non-residents are taxed on Lesotho-
sourced income. The self-assessment system is used for residents and
electing non-residents; otherwise, withholding taxes are applied on non-
residents. Individual income tax applies to employed and self-employed
persons (e.g. sole traders and partners, unincorporated professionals). The
applicable rates range between 20% and 30% with a non-refundable tax
credit of LSL 10 560 (EUR 592).5

25. All companies pay taxes regardless of their legal status (private,
public or government-linked®). A legal entity (i.e. not partnerships and trusts)
is considered a tax resident of Lesotho if it is incorporated or formed under
the laws of Lesotho, has its management and control in Lesotho, or under-
takes the majority of its operations in Lesotho. The general corporate tax
rate is 25% (10% for income from manufacturing).

26. General services income rendered in Lesotho by non-residents
is taxed at 10% on the gross amount. Passive income payable to non-
residents is taxed at a standard rate of 25% and applies to dividends,
interest, royalty, natural resource payment, management and administrative
charges. Manufacturing dividends and royalties payable to non-residents
are taxed at 15%. Lesotho has a limited capital gains tax regime which
imposes a tax on the gains from disposal of assets by non-residents at 25%.

27. The RSL (previously known as the Lesotho Revenue Authority)
administers the three laws that govern the tax system — the ITA, the VAT Act
and the Customs and Excise Act.

28. Lesotho does not have a separate law for exchange of information
(EQI) for tax purposes. Apart from EOIR, Lesotho’s EOI instruments provide
for the possibility to engage in spontaneous and automatic exchange of
information. However, Lesotho has neither exchanged information spontane-
ously nor automatically. In addition, Lesotho’s ITA provides for the possibility

5. According to section 129 of the ITA, the following individuals are exempted from
filing an annual tax return: a resident individual whose income is less than the
amount of personal credit allowed to the individual or whose income for the year
consists solely of employment income below LSL 50 000 (EUR 2 807) derived from
a single employer upon which tax has been withheld or a pension from which tax
has been withheld. Information regarding individuals exempt from filing an annual
tax return is available pursuant to an obligation imposed on all employers to submit
an annual return listing their employees and the emoluments paid to such employ-
ees during the year.

6. This refers to companies in which the Government of Lesotho is a shareholder. It
can be either a private or a public company.
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for Lesotho to participate in the assistance in recovery of tax claims (sec-
tion 112(2) and (3)) but Lesotho has neither sent nor received a request for
assistance in recovery of tax claims.

29. Tax agreements have to be signed by the Minister of Finance, rati-
fied by the Minister of Foreign Affairs and then tabled before Parliament in
order to enter into force.

Financial services sector

30. Lesotho has 4 commercial banks, 2 foreign exchange agencies,
2 collective investment schemes, 47 insurance brokers, 6 insurance com-
panies and 126 microfinance companies. The three South African banks
operating in Lesotho accounted for 90.6% of the banking sector total assets
amounting, in December 2021 at LSL 21.7 billion (EUR 1.52 billion). The
banking assets comprise loans, advances, placements in South Africa and
government securities. The banking sector mainly operates locally.

31. At the centre of the financial sector in Lesotho is the Central Bank of
Lesotho (CBL), which regulates, supervises and administers financial laws
in Lesotho. All financial institutions that want to conduct activities in Lesotho
must be licensed or registered by the CBL. The financial institutions in
Lesotho are the commercial banks, moneylenders, individual micro-lenders,
insurance companies and brokers, foreign exchange bureau, financial leas-
ing companies, credit information bureau, collective investment schemes
and asset management bodies.

Anti-Money Laundering Framework

32. The anti-money laundering (AML) framework in Lesotho consists of
the Money Laundering and Proceeds of Crime Act 2008 (MLPC Act) and the
Financial Institutions Act 2012 (FI Act) as well as regulations and guidelines
issued thereunder.

33. Under the MLPC Act, Lesotho has issued the Money laundering
(Accountable Institutions) Guidelines in 2013 (MLAI Guidelines) in 2013.
In order to address deficiencies established by the Eastern and Southern
Africa Anti-Money Laundering Group (ESAAMLG) Mutual Evaluation
Report of Lesotho in September 2011,” Lesotho amended the MLPC Act in
December 2016 and further issued the Money Laundering and Proceeds
of Crimes Regulations 2019 (MLPC Regulations) in March 2019. However,

7. Lesotho’'s Mutual Evaluation Report: htips://www.esaamlg.org/reports/Deatiled-
MER-for-the-Kingdom-of-Lesotho.pdf.
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a First Round Mutual Evaluations — Post Evaluation Progress Report of
Lesotho covered the period August 2016 to July 2017 and second one
covered the period August 2017 to July 2018,8 which concluded with Non-
Compliant ratings for Recommendation 12 (customer due diligence and
record-keeping) and Recommendation 33 (legal persons — access to ben-
eficial ownership and control information) while Recommendation 34 (legal
arrangement — access to beneficial ownership and control information) was
noted as Partially Compliant. Lesotho is undergoing the second round of
mutual evaluation by ESAAMLG.

34. Pursuant to section 71 of the FI Act, the CBL has issued the
Financial Institutions (Anti-Money Laundering) Guidelines in 2000 (FI AML
Guidelines), the Financial Institutions (Know Your Customer) Guidelines
in 2007 (FI KYC Guidelines) and the Financial Institutions (Anti-Money
Laundering and Combating of Financing of terrorism) Regulations in 2015
(FI AML/CFT Regulations) as amended in 2019. The FI KYC Guidelines
were repealed in September 2021.°

35. The AML framework imposes an obligation on “accountable institu-
tions” which is defined to include financial institutions, legal practitioners and
accountants as well as other designated non-financial businesses and pro-
fessions (DNFBPs)'* such as trust and company service providers (TCSPs)
to carry out a range of know your customer (KYC) and customer due dili-
gence (CDD) prior to establishing a business relationship or carrying out an
occasional transaction. The term “AML-accountable institution” (referred to
in this report as AML-accountable persons) includes individuals employed or
contracted by the AML-accountable persons (see paragraph 104).

36. The MLPC Act also establishes the Financial Intelligence Unit (FIU)
which is the main regulatory body to ensure that the AML-accountable per-
sons comply with the AML legal provisions, regulations and guidelines. In
addition, the MLPC Act designates the RSL, the Directorate on Corruption
and Economic Offences and the Police as MLPC “competent authorities”
responsible for, among other things, the prevention, investigation and pros-
ecution of money laundering and related predicate offences. The MLPC
Act also designates relevant sector supervisory authorities, including the

8. Lesotho’s First Round Mutual Evaluations — Post Evaluation Progress Report
Covering the Period August 2016 to July 2017: https://www.esaamlg.org/reports/
LESOTHO%Z20R.pdf and Lesotho’s First Round Mutual Evaluations — Post
Evaluation Progress Report of Lesotho Covering the Period August 2017 to July
2018: https://www.esaamlg.org/reports/Progress%20Report%20Lesotho-2018.pdf.

9. Legal Notice Number 101 of 2021, 17 September 2021.

10.  Paragraph 2 of the MLPC Regulations defines “DNFBPs” to mean “designated non-
financial business and professions including a business and a profession listed in
Schedule 2”.
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Law Society of Lesotho and the Lesotho Institute of Accountants, to work
together with the FIU to supervise the compliance of AML-accountable per-
sons under their supervision with the AML framework.

37. Lesotho’s most recent AML Mutual Evaluation Report was published
by ESAAMLG in 2011 and ESAAMLG is currently undertaking Lesotho’s
mutual evaluation and the report is expected to be discussed and adopted
in August/September 2023.

Recent developments

38. As noted in paragraph 32, Lesotho has recently amended its AML
framework. The MLPC Regulations which became effective in March 2019
provide a definition of “beneficial owner” and establish obligations for AML-
accountable persons to identify and verify the identity of their customers and
their beneficial owners.

39. Lesotho authorities indicate that a draft Tax Administration Bill,
2022 is under consideration by the Parliament of Lesotho. The Bill, when
enacted into law, will empower the responsible Minister, on behalf of the
Government of Lesotho, to enter into, amend or terminate a mutual adminis-
trative assistance agreement with a foreign government or governments. It
will also clarify that where there is any conflict between the terms of such an
agreement and a tax law, the mutual administrative assistance agreement
will override the tax law. It will further explicitly empower the Commissioner
General of RSL to use powers available under the Bill or under any other
law to obtain information for the purposes of exchange with Lesotho’s EOI
partners.

40. Finally, Lesotho authorities indicate that amendments to the
Companies Act are being considered, specifically to require availability of
beneficial ownership information and to repeal the possibility to issue bearer
shares.

41, The present review report is based on the framework in force.
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Part A: Availability of information

42. Sections A1, A.2 and A.3 evaluate the availability of ownership and
identity information for relevant entities and arrangements, the availability of
accounting information and the availability of banking information.

A.. Legal and beneficial ownership and identity information

Jurisdictions should ensure that legal and beneficial ownership and identity
information for all relevant entities and arrangements is available to their
competent authorities.

43. The 2016 Report concluded that Lesotho’s legal and regulatory
framework for ensuring the availability of legal ownership and identity infor-
mation was in place for all relevant entities and arrangements, but certain
aspects of the legal implementation of the element needed improvement.
While there are no bearer shares in circulation, the existing mechanisms
may not be sufficient to ensure the availability of identity information of hold-
ers of bearer shares. Since the 2016 Report, Lesotho has not addressed
the recommendation to either strengthen the system or prohibit bearer
shares (although some steps have been taken in this direction through pro-
posed amendments to the Companies Act). The recommendation therefore
remains.

44, Not discussed in the 2016 Report, but now an integral part of the
standard as strengthened in 2016, is the availability of beneficial ownership
information on all relevant entities and arrangements. In Lesotho, whereas
the Companies Act obligates companies to keep information on their ben-
eficial ownership and control, it does not provide a definition of beneficial
owners, a methodology for their identification and modalities for maintain-
ing the information. It cannot be used as a reliable source of information
for exchange purposes. In addition, there is no requirement for nominee
shareholders to disclose their nominee status to the company which may
lead to situations where their nominators are not identified in accordance
with the standard.
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45. Thus, beneficial ownership information is primarily available through
the AML framework which requires AML-accountable persons to obtain
and keep the information on the beneficial owners of their clients. However,
there is no legal obligation for all relevant legal entities and arrangements to
engage an AML-accountable person in a continuous manner, which means
beneficial ownership will not be available for all of them. In addition, some
aspects of the legal framework need improvement, including the lack of
guidance on some elements of the definition and the methodology for the
identification of the beneficial owners. Further, although the AML framework
requires an AML-accountable person to monitor its business relationships
in an ongoing manner and to verify information on its customers where it
has doubts about the veracity or adequacy of customer identification and
verification documentation or information it had previously obtained, in the
absence of doubt, there is no requirement to renew the beneficial owner-
ship information obtained pursuant to customer due diligence (CDD) at any
specified frequency. Finally, the AML framework does not provide guidance
on the simplified CDD procedures to be followed by AML-accountable per-
sons. This may lead to situations where the beneficial owners of relevant
entities and arrangements are not identified in accordance with the standard
and the beneficial ownership information held by AML-accountable persons
may not always be accurate, adequate and up to date.

46. The 2016 Report assessed the implementation of the legal frame-
work on availability of ownership information in practice. Lesotho was
recommended to monitor the implementation of a then new programme to
monitor compliance with the obligations of the Companies Act and exercise
enforcement powers as appropriate to ensure that ownership and identity
information for domestic and foreign (external) companies is available in
Lesotho. In addition, Lesotho was recommended to put in place an oversight
programme to ensure compliance with the obligations to maintain ownership
and identity information of partnerships, all types of trusts and societies and
exercise its enforcement powers as appropriate to ensure that such infor-
mation is available in practice. Element A.1 was rated Partially Compliant.
These aspects are not part of the current review and will be assessed in the
Phase 2 of the review.
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47. The conclusions are as follows:

Legal and Regulatory Framework: in place, but certain aspects of the legal
implementation of the element need improvement

Deficiencies identified/Underlying factor

Recommendations

While there are no bearer shares in circulation at present,
the mechanisms in place may be insufficient to ensure the
availability of identity information of all holders of bearer
shares.

Lesotho should take steps
to ensure that robust
mechanisms are in place
to identify owners of
bearer shares or eliminate
companies’ ability to issue
such shares.

There is no requirement for nominee shareholders to
disclose their nominee status and the identity of their
nominators to the company. In the absence of such a
requirement, the company would not be able to know

that such a person is acting as a nominee of another
person and would not have the identity information on the
nominators. If the company is unaware of this status, it
cannot inform the Registrar of Companies when submitting
information regarding change in shareholders.

Lesotho is recommended

to ensure that nominee
shareholders disclose

their nominee status

to the company and

identity information on the
nominators is available to the
company and the Registrar of
Companies.

Beneficial ownership information on legal entities and
arrangements may be available with an AML-accountable
person in Lesotho to the extent that there is a continuing
business relationship with such a person. However, such a
relationship is not mandatory. For instance, the trustee of a
foreign trust that is not an AML-accountable person is not
subject to any obligation to identify the parties to and the
beneficial owners of the trusts. Consequently, beneficial
ownership information available does not cover all relevant
entities and arrangements.

The AML framework provides a definition and methodology
for the identification of beneficial owners. However, there is
no further guidance to AML-accountable persons for their
implementation. Consequently, the beneficial owners may
not always be identified in accordance with the standard.
The AML framework requires an AML-accountable person
to monitor its business relationship on an on-going basis
and to verify its customers where it has doubts about

the veracity or adequacy of customer identification and
verification documentation or information it had previously
obtained. However, the legal and regulatory framework
does not prescribe any specified frequency for renewing

Lesotho is recommended

to ensure that adequate,
accurate and up-to-date
information on the beneficial
owners of all relevant
entities and arrangements
be available in line with the
standard.
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Deficiencies identified/Underlying factor Recommendations

the CDD information if there is no such doubt, so there
could be situations where the available beneficial
ownership information is not up to date.

AML-accountable persons are permitted to conduct
simplified due diligence for low-risk customers. However,
there is no guidance on the content of such due diligence
and the impact of such simplified due diligence on the
identification of beneficial owners of low-risk customers is
unknown.

The Companies Act requires a company, its directors and
shareholders to ensure that there is adequate transparency
concerning the beneficial ownership and control of the
company. The law neither provides a definition of nor the
methodology to identify the beneficial owners. It does not
either set the modalities to maintain the information. Thus,
the Companies Act obligations cannot compensate the
deficiencies in the AML framework.

In the case where the beneficial ownership information Lesotho should ensure

of a legal entity or arrangement is available with an AML- that beneficial ownership
accountable person, except for AML-obliged persons which | information for all relevant
are companies, the retention of the beneficial ownership entities and arrangements is
information is not ensured for at least five years in the case | kept for at least five years,
where the AML-accountable person has ceased to exist. including in the case where

the AML-accountable person
has ceased to exist.

Practical Implementation of the Standard: no rating is assigned on this element,
as it involves issues of practice that are dealt with in the Phase 2 review.

The Phase 2 recommendations issued in the 2016 Report are reproduced below
for the reader’s information.

Deficiencies identified/Underlying factor Recommendations
Domestic and external companies were not regularly Lesotho should monitor the
monitored during the review period. However, in implementation of this new
December 2015 a programme was put in place to oversight programme and
monitor compliance of the obligations in the Companies | exercise its enforcement
Act. As a result, 17 591 out of 29 030 companies powers as appropriate to ensure
were struck off from the Companies Registry and a that ownership and identity
new regular oversight programme was established information for domestic and
to systematically monitor compliance with these foreign (external) companies is
obligations. available in practice.
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Deficiencies identified/Underlying factor Recommendations

Lesotho authorities do not have regular oversight to Lesotho should put in place an
monitor the compliance of legal obligations to ensure oversight programme to ensure
that ownership and identity information is available for | compliance with the obligations to

general partnerships, any types of trusts (including maintain ownership and identity

voting trusts) and societies. Existing enforcement information of partnerships, all

provisions to ensure that ownerships and identity types of trusts and societies, and

information is available for these type of entities or exercise its enforcement powers

arrangements have never been applied in practice. as appropriate to ensure that
such information is available in
practice.

A.1.1. Availability of legal and beneficial ownership information
for companies

48. The 2016 Report indicated that companies are incorporated
and registered under the Companies Act 2011 and the Companies
Regulations 2012. Since the 2016 Report, Lesotho has enacted the
Business Licensing and Registration Act 2019 and the Business Licensing
and Registration Regulations 2020 (as amended in 2021) to provide addi-
tional rules regarding the incorporation, registration and operations of
companies. Relevant changes are mentioned in the report.

49. The following types of companies can be incorporated and regis-
tered under Lesotho’s laws:

+ Private companies can be formed by up to 50 members. Private
companies restrict the right to transfer shares and do not offer their
shares or debentures to the public (section2, Companies Act). They
are identified by having both the words “Proprietary” or “Pty” and
“Limited” or “Ltd” at the end of the company’s name (section 15(1),
Companies Act).

* Public companies are defined as any company that is not a private
company (section2, Companies Act). They offer shares to the public
and may be quoted on a stock exchange. They are identified by
having the word “Limited” or “Ltd” at the end of the company name
(section 15(1), Companies Act).

* Non-profit making companies are associations that are regis-
tered as companies as they operate in the interests of the public
or a section of the public. The payment of dividends to members is
prohibited. A non-profit company enjoys all the privileges associated
with a company and is subject to all the obligations of a company,
except that it cannot use the word “Limited” as part of its name
(sections 15(2) and (3), Companies Act).
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50. A foreign company (a body corporate incorporated outside Lesotho,
referred to as external companies in section 2 of the Companies Act)
that establishes a place of business within Lesotho must be registered in
Lesotho (section 11(1), Companies Act).

51. The Lesotho authorities have had difficulties providing and explain-
ing statistics on the number of registered companies and this will be further
discussed in the Phase 2 of the review.

Registered companies 2016 December 2022
Private companies 11228 27 813

Public companies 155 533

Non-profit making companies 55 142

Foreign (external) companies (tax resident) 56 123

52. Upon registration, a company acquires a separate legal personality

(section 9(1), Companies Act) and, subject to the Companies Act and the
company’s articles of association, acquires the capacity, rights, powers and
privileges of a natural person, including: (a) the right to sue and be sued;
(b) the right or power to acquire, hold, use or dispose of any interest in a
property, shares or obligations in another company; (c) the power to enter
into contracts, incur liabilities, issue bonds and obligations and secure its
obligations with its property; and (d) the power to lend and invest its fund
(section 9(2), Companies Act).

Legal Ownership and Identity Information Requirements

53. The legal ownership and identity requirements for compa-
nies are found mainly in the Companies Act 2011 and the Companies
Regulations 2012, as described in the 2016 Report and whose rules are
unchanged, and the more recent Business Licensing and Registration
Act 2019 (BLR Act) and the Business Licensing and Registration
Regulations 2020 (as amended in 2021) (BLR Regulations). The following
table shows a summary of the legal requirements to maintain legal owner-
ship information in respect of companies.
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Companies covered by legislation regulating legal ownership information"

Type Company Law Tax Law AML Law/CDD
Private companies All Some Some
Public companies All Some Some
Non-profit making companies All Some Some
Foreign (external) companies (tax resident) All Some Some

Company law requirements

54. Company law requirements include the obligation to register any new
company with the Registrar of Companies, to keep a shareholder register at
a location in Lesotho, and to provide updated ownership information to the
Registrar of Companies. Legal ownership information is therefore available with
both the companies themselves and the Registrar of Companies in Lesotho.

55. Any person, known as the “promoter” (section 2, Companies Act),
can make an application for the incorporation and registration of a company
(manually or electronically) to the Registrar of Companies, an administrative
authority under the supervision of the Ministry of Trade and Industry. The
promoters must use a prescribed form (section 5(3)(a), Companies Act) that
will include the proposed name, form (private or public) and the registered and
main address of the company as well as a clause indicating that the liability of
members is limited. The maximum number of directors as well as the details of
the first directors (names, nationality and passport number, residential address,
telephone numbers, email address and postal address plus a copy of the
identification documents) as well as the details of the first shareholders (sub-
scribers) (full names, occupation, contact details, number of shares subscribed
and signature) must be included in the form. In addition, the articles of incor-
poration (articles of association) signed by each promoter must be annexed to
the application failing which it will be deemed that the company has adopted
the model articles of incorporation developed by the Registrar of Companies
under section 87(4) of the Companies Act (section 6, Companies Act).

56. The Registrar of Companies can only register the company after
receiving properly completed application forms together with all supporting
documents. Thereafter, it will issue a certificate of incorporation (section 7(1),
Companies Act). A company cannot legally exist in Lesotho without this cer-
tificate (section 7(2)(c), Companies Act). The Registrar of Companies will also

11.  The table shows each type of entity and whether the various rules applicable require
availability of information for “all” such entities, “some” or “none”. “All” means that
the legislation, whether or not it meets the standard, contains requirements on the
availability of ownership information for every entity of this type. “Some” means that
an entity will be covered by these requirements if certain conditions are met.
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issue the company with a “business identification card” to enable it carry on
a business activity in Lesotho (sections 13 and 14, BLR Act).

57. The Registrar of Companies keeps a register of companies incor-
porated or registered in Lesotho and a similar register for foreign (external)
companies.

58. Section 29 of the Companies Act obligates each company to
maintain a share register that must state, with respect to each class of
shares, for the last 10 years: (a) the names and the latest known address
of each person who is or has been a shareholder; (b) the number of shares
of that class held by each shareholder; and (c) the date of issue of shares,
the repurchase or redemption of shares from or the transfer by or to each
shareholder as well as the names or persons to whom the shares have been
transferred from and to.

59. The entry of a person’s name in the share register is conclusive
evidence of that person’s legal title to the shares (Art. 29(3), Companies
Act). A person who is not listed as a shareholder cannot exercise any right
or receive any benefit shareholders are entitled to under the Companies
Act or the articles of incorporation (section 32(1), Companies Act) including
the right to receive company documents or information (sections 33 and 34,
Companies Act), the right to receive dividends (section 35, Companies Act)
and the right to exercise pre-emptive rights (section 36, Companies Act).
This means that the shareholder entered into the share register of a com-
pany would be considered the legal owner of the shares of that company
and that all shareholder rights and duties apply in respect of the person
recorded as shareholder.

60. The Companies Act requires that changes in shareholders be
reflected in the share register maintained by the company. The transferor
of the shares or his personal representative must sign a form in favour of
the transferee and this form must be delivered to the company to effect the
change of name in the share register (section 28(2), Companies Act). Copies
of the identification documents of the transferor and transferee must also be
attached (section 15(1), Companies Regulations). Unless the board resolves
to refuse or delay registration of the transfer (within 15 days of receiving the
transfer)'® the company must enter the name of the transferee in the share

12.  No person can commence a business activity unless the person is issued with a
business identification card by the Registrar of Companies (section 14(1) and (2),
BLR Act). This does not impose any obligation to keep or provide ownership and
identity information.

13.  Such refusal or delay may arise if the transferor has failed to pay the company an
amount due in respect of those shares, whether by way of consideration for the issue
of the shares or in respect of sums payable by the holder of the shares in accordance
with the company’s articles of incorporation (section 28(4), Companies Act).
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register as the new owner of the shares within 15 days of receiving the duly
signed transfer form (section 28(3), Companies Act). Although there is no
mechanism for compelling the transferor and transferee to notify the com-
pany of any changes in the ownership of the shares, listing the names of
the transferees in the share register serves as evidence of their legal title to
the shares (section 29(3), Companies Act) without which the shareholders
rights cannot be exercised. Section 29 of the Companies Act obligates each
company director to take reasonable steps to ensure that the share register
is properly kept and that shares transfers are promptly entered on it. ™

61. In addition to updating its internal share register, the company is
required to file with the Registrar of Companies a notice of the share
transfer within 30 working days of effecting the transfer in the internal share
register (section 15(3), Companies Regulations).’® The notice must contain:
(a) a certified copy of the identification document of a person appointed
to act on behalf of the company; (b) a certified copy of the identification
document of the transferee; (c) a death certificate in case of a deceased
shareholder (section 15(2), Companies Regulations). Section 21(2) of the
Companies Regulations requires that the Register of Companies contain the
following items for each company:

+ the name and registration number,
» the date of incorporation

« the physical address, the postal address and the address for service
of documents

» the business activity

» the names of the shareholders and the details of the shareholders’
identification documents

« the names of the directors and the details of the directors’ identifica-
tion documents

14.  Section 30 of the Companies Act provides that if the name of a person is wrongly
entered in, or omitted from, the share register of a company, and if the company refuses
the person’s request to correct the entry, the aggrieved person or shareholder may apply
to court for rectification, compensation from loss arising from the error or both.

15.  Each time the company issues new shares, the board of the company must lodge with
the Registrar of Companies a report stating the number and the nominal amount of
the shares issued and names and addresses of the persons to whom the shares have
been issued within 15 working days of issuing the shares (section 20(3), Companies
Act). This report must include, the name of new shareholders, their occupation and
contacts (physical address, email, telephone, fax etc), the number of shares and the
nominal value. Changes in shareholding structure must also be communicated to the
Registrar of Companies within 15 days of the board resolving to subdivide any class
of shares into series or consolidate any class of shares (section 20(4)).
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* in case of an external company, the name and particulars of the
person authorised to accept service of documents (see paragraph 66).

62. Lesotho authorities indicate that the Registrar of Companies indefi-
nitely retains all information and records in the register of companies. The
sanction for failure to inform the Registrar about a change of owner is low.
A non-compliant company is liable to a late filing fee of LSL 5 (EUR 0.28)
daily until the form is filed (Section 15(3) and Schedule 7, Companies
Regulations). Therefore, there is no strong incentive to respect the reporting
requirements. Although failing to comply with the annual filing requirements
described in paragraph 64 could lead to deregistration and would therefore
have complemented this low sanction, the annual filing requirement does
not include an obligation to file ownership and identity information. The
effectiveness of the system of enforcement of these low financial sanctions
will be further examined in the Phase 2 review (see Annex 1).

63. The Companies Act requires the availability of ownership and identity
information for companies in Lesotho. The articles of incorporation, share
register, register of directors, full names and addresses of the current directors
and executive directors must be kept at the company’s registered office in
Lesotho (section 84(1), Companies Act). The share register can also be kept
at another office of the company in Lesotho where the maintenance of the
register is carried out, or by an agent of the company, or at the office of another
person in Lesotho if the company has contracted such person to maintain the
register on its behalf but the company must notify the Registrar of Companies
of the place where it is kept (section 82, Companies Act).'® In general, the
board of directors is collectively responsible for keeping and maintaining
these documents and records (section 84(2), Companies Act). The records of
a company must be kept either in written form or in an electronic form which
can easily be accessible and convertible into written form and the board must
ensure that adequate measures exist to prevent and detect falsification of the
company’s records (sections 84(4) and (5), Companies Act).

64. In addition to the obligation to maintain a share register and
update it with changes as well as file this information with the Registrar of
Companies, all companies are obligated to file an annual report with the
Registrar of Companies." The annual report will, among other things, have

16. In addition to the registered office, a company must have a physical address for
service of documents in Lesotho, which must be the company’s registered office or
another place described as such in the Registrar’s register. It cannot be a post office
box or private bag at a post office (section 83, Companies Act).

17.  Sections 94 and 104 of the Companies Act requires companies to prepare annual
accounts and annual reports respectively within three months of the end of their
financial year. Section 105 of the Companies Act require the company to lodge the
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identity information on the current and former directors ' and their remuner-
ation and value of other benefits received during the financial year. It must
also state the registered office of the company, the address for service, the
postal and e-mail address, the place where the register of shareholders and
other company documents are kept (if they are not kept at the registered
office) as well as the number of shares issued for cash and for consid-
eration other than cash (section 105(1), Companies Act). Failure to file the
annual report may lead to deregistration, as described from paragraph 90
to 92. Nonetheless, it does not include ownership and identity information in
respect of the company’s shareholders.

65. Consequently, the information on the legal owners of companies
established or registered in Lesotho is available with the Registrar of
Companies at the time of registration, by inclusion in the articles of incor-
poration. Afterwards, the Registrar of Companies must be notified of any
transfer of shares in every company. Therefore, current ownership and
identity information on the company should be available with the Registrar of
Companies. Companies are also obligated to maintain a share register and
to update it whenever there is a change in shareholders. Upon dissolution,
ownership and identity information maintained in the shareholders register
of a domestic company will be available with the liquidator (see below).

Foreign (external) companies

66. The Companies Act requires the availability of ownership and iden-
tity information of foreign (external) companies. An external company must
apply for registration within 10 days of establishing a place of business
within Lesotho, using a form which must state: (a) the name of the company;
(b) full names, nationality and residential, postal and email addresses of the
directors; (c) full address of the place of business in Lesotho; and (d) full
name and address of one or more persons resident in Lesotho who are
authorised to accept service of documents on behalf of the external com-
pany (section 11, Companies Act). In addition, it must provide a certified
copy of its incorporation certificate from the jurisdiction where it is registered
and articles of incorporation, translated into English, if necessary, a power
of attorney appointing the person accepting service on behalf of the exter-
nal company in Lesotho and a certified copy of the identification document
of such a person and the directors (section 7, Companies Regulations).
The Registrar of Companies can only issue a certificate of registration

annual report with the Registrar of Companies within three months of the anniver-
sary date of its incorporation.

18.  In addition, the company must notify the Registrar of any changes in its directors
within 30 days of such changes, and provide detailed information accompanied with
copies of identification documents (section 74).
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once satisfied that the foreign company has fulfilled all the registration
requirements (Section 11(4), Companies Act).

67. The Registrar of Companies maintains a register of external com-
panies (separate from the register of domestic companies) in which all
documents and information related to the external companies are main-
tained (section 91, Companies Act). Lesotho authorities indicate that the
Registrar of Companies indefinitely retains all records and information in the
register of external companies.

68. All the other provisions of the Companies Act applicable to domestic
companies, as described above, apply to the external company, including
maintaining a share register containing ownership and identity information
at the company’s registered office in Lesotho, updating the share register
with changes in shareholders and notifying the Registrar of Companies of
any changes in the internal share register. Where there is any change in
its directors or persons authorised to accept service of documents on its
behalf or an amendment to its articles of incorporation, an external company
must, within 20 days of such change, so notify the Registrar of Companies
(section 12(2), Companies Act).

69. Consequently, ownership and identification information in respect
of foreign (external) companies registered in Lesotho is available with the
foreign (external) company and with the Registrar of Companies. Upon dis-
solution of a foreign company registered in Lesotho, ownership and identity
information maintained in the shareholders register will be available with the
liquidator as described in paragraphs 70 to 76.

Companies that cease to exist

70. A company that intends to cease business operations must notify the
Registrar of Companies within three months before the last day of the busi-
ness activity.' The notification must be accompanied by a statement from
RSL indicating that the company has no outstanding tax liabilities; financial
statements drawn up until the date of intended cessation, indicating that the
company is not indebted to anyone in Lesotho; documentary evidence that the
intended cessation was published in a newspaper and radio with nationwide
circulation/coverage; and a special resolution indicating that the shareholders
approved deregistration of the company (section 26, Companies Regulations).
Similar obligations are imposed on an external company that intends to cease
to have a place of business in Lesotho (section 154, Companies Act).

71. The process for dissolution by shareholders (voluntary winding up)
is governed by Part XVIII of the Companies Act. Section 163 which provides

19.  Redomiciliation of a company in or out of Lesotho is not provided for in legislation.
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the grounds that must be met before such an application can be admitted
by the Court requires shareholders to approve the proposal for dissolution.
Section 164 stipulates that the company can only commence dissolution
proceedings after it has delivered a notice of dissolution to the Master of the
High Court and the Registrar of Companies indicating, among other things,
the particulars of the liquidator appointed by the company. As required by
section 127(7) of the Companies Act, before taking up the appointment, a
liquidator must provide the Master of the High Court with security for the
performance of his/her duties and must have an address for service within
Lesotho which is also the liquidators active place of business.

72. Part XIX of the Companies Act outlines the process for judicial dis-
solution. A company can be liquidated by an order of Court if, pursuant to
an application by the Registrar of Companies, the company, a shareholder,
a director or creditor of the company, the court determines that the company
is unable to pay its debts or is satisfied that 75% of the issued share capi-
tal of the company has been lost or has become useless for the company
(section 125(1), Companies Act).

73. Unless the court orders otherwise, the shares in the company
cannot be transferred once the liquidation proceedings have commenced.
In addition, there can be no alteration to the rights and liabilities of a share-
holder of the company and to the articles of incorporation (section 128(1),
Companies Act). On the commencement of the liquidation of a company,
every present or former director and employee of the company is obligated
to deliver to the liquidator, or in accordance with the liquidator’s directions:
(a) all property of the company in or under his/her custody or control; and
(b) all books, documents or records belonging to the company in or under
his/her custody or control (section 154(3), Companies Act).

74. The company will be considered dissolved when the proceedings
have been completed and the Registrar of Companies has endorsed in
the companies register and in the company’s record that the company
is dissolved.?® The business identification card, issued as described in
paragraph 56 and that enables the company to undertake its business
activities, lapses on the dissolution of the company (section 15(6), BLR
Act). Whereas the liquidator ceases to hold office after delivering to the
Registrar of Companies a final report, the final accounts and the statement
of completion of liquidation, this does not limit the Court’s or the Master
of the High Court’s supervision of the liquidation or enforcement of the
liquidator’s duties, including with respect to keeping the company’s records
(section 152(3), Companies Act).

20. The provisions of section 152(3) covers liquidations in general while section 170(2)
is specific to voluntary dissolutions and section 174 to judicial dissolutions.
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75. On completion of the liquidation process, the liquidator?' must retain
the accounts and records of the liquidation and of the company (including
share register, register of directors and accounting records and underly-
ing documentation which a company is obligated to maintain under the
Companies Act or other laws) for not less than 10 years, unless the Master
of the High Court orders otherwise (section 134(2)(d), Companies Act).
Lesotho authorities indicate the period for maintaining these records may be
extended rather than shortened by the Master of the High Court.

76. Consequently, ownership and identification information in respect of
companies that have ceased to exist is available with the liquidator pursuant
to obligations imposed on him/her by the Companies Act. This information
is also available with the Master of the High Court pursuant to the obliga-
tions on the liquidator to file copies of the records with the Court (see
paragraphs 89 to 93 regarding inactive companies).

Tax law requirements

77. The process of incorporating a company is undertaken at the One
Stop Business Facilitation Centre of Lesotho which is housed within the
Registrar of Companies who serves as its director. The Centre comprises
representatives from different agencies that have deployed personnel, namely
the Ministry of Trade and Industry; Ministry of Small Business Development,
Cooperatives and Marketing; Ministry of Labour and Employment; Ministry of
Home Affairs; and the RSL. The incorporation of a company includes its reg-
istration as a taxpayer. A certificate of incorporation, a business identification
card and a taxpayer identification number (TIN) (which is different from the
registration number in the certificate of incorporation) are concurrently issued
when an application has fulfilled all requirements for registration.

78. As described in paragraph 55 the application documents include the
identification of all legal owners of the company and directors. As a policy,
all identity information and copies of the passports regarding the owners of
the entity or legal arrangement are required during the registration process
and available to the RSL. Nevertheless, the RSL will generally not have
updated ownership and identity information in respect of companies, since
these documents are only submitted during registration with the One Stop
Business Facilitation Centre and there is no obligation to update the RSL

21. It appears from section 126 of the Companies Act that lists the qualifications of
liquidators that only individuals can be appointed as liquidators. This position is
supported by section 30 of the Companies Regulations which provides that for a
person to be appointed as a liquidator, the person shall be either a legal practitioner
registered under the Legal Practitioners Act, 1983 or an accountant registered with
the Lesotho Institute of Accountants, and that such a person must maintain an office
in Lesotho.
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of changes in the shareholders or members of the company, for example
through the annual tax returns.

79. In practice, in order to open a bank account or obtain or renew
trading licence, a company is administratively required to produce a tax
clearance certificate from the RSL. The RSL can only issue this certificate
to companies previously issued with a TIN and who are compliant with the
requirements of the ITA. This is an additional incentive to comply with the
registration obligation.

80. Consequently, the tax law requirements will not always ensure the
availability of accurate and up to date ownership and identity information
for companies. They are a partial or supplemental source of ownership
and identity information with respect to companies, which complement the
obligations imposed by the Companies Act.

Anti-money laundering requirements

81. Some ownership and identity information is available pursuant to
the AML framework. AML-accountable persons are obligated to undertake
CDD procedures when entering into a business relationship, carrying out an
occasional wire transfer or carrying out some transactions (section 16(1)(a),
MLPC Act; MLPC Regulation 3). An AML-accountable person must iden-
tify the customer using reliable, independent source documents, data, or
information (Regulation 3(2), MLPC Regulations).

82. The AML-accountable person must adequately identify and verify
the legal existence and structure of a legal entity, including information relat-
ing to the: (a) name, legal status, address and directors; (b) principal owners
and beneficiaries and control structure; and (c) provisions regulating powers
to bind the entity and to verify that any person purporting to act on behalf
of the customer is so authorised and identify those persons. To verify par-
ticulars of identity provided on behalf of a legal entity, the AML-accountable
person must obtain its proof of existence i.e. certificate of incorporation or
registration, memorandum and articles of incorporation and a certificate
showing its registered office as well as documentation indicating particulars
of current directors (Section 16(1), MLPC Act; paragraph 6(3) and (4), MLAI
Guidelines; MLPC Regulation 3(4)). Moreover, the AML-accountable person
is obligated to report any customer who has established or attempted to
establish a business relationship with it under a false identity (paragraph 8,
MLAI Guidelines). Finally, the AML-accountable person must identify and
verify the customer where it has doubts about the veracity or adequacy of
the customer identification and verification documentation or information it
had previously obtained or where it suspects a commission of a money laun-
dering offence or the financing of terrorism or where the client is carrying
out an electronic funds transfer (section 16(2), MLPC Act).
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83. The AML framework is only a partial and secondary source of
legal ownership information. First, legal entities established in Lesotho
are not obligated to enter into a continuing business relationship with
AML-accountable persons as described in paragraph 117. Therefore, not
all relevant legal entities may be subject to the AML framework. Second,
whereas an AML-accountable person is required to obtain the articles of
association of its customer, this would only contain the names of share-
holders and members of the companies at the time of registration. The
AML-obliged person may, therefore, not hold up to date legal ownership
information in respect of legal entities that engage it. Third, the requirement
to identify the beneficial owners of the client (see below) does not necessar-
ily lead to identifying all its legal owners, once beneficial owners of at least
75% of the shareholding are identified. Consequently, the legal ownership
information may be available with the AML-accountable persons in some
cases (for instance in simple structures where the same persons are legal
and beneficial owners), and only partially in other cases.

84. As described in more detail in paragraphs 114 to 116, the record
keeping and retention requirements under Lesotho’'s AML framework are
not fully consistent with the standard. While CDD information and the results
of any analysis undertaken must be maintained for a period of at least five
years following the end of the business relationship or completion of the
occasional transaction, this information would only be available when an
AML-accountable person that is a financial institution (which must be a
company) ceases to exist. There are no similar obligations for ensuring the
availability of ownership and identity information for at least five years where
an AML-accountable person takes the form of a legal arrangement or is an
individual and they cease to exist.

Nominees

85. The Companies Act does not expressly permit shares to be held by
nominees. However, section 2(4) provides that in determining whether a com-
pany is a subsidiary of another company, shares held or a power excisable
by a person as a nominee for that other company (except where that other
company is concerned only in a fiduciary capacity) or by a nominee for a sub-
sidiary which is concerned only in a fiduciary capacity shall be treated as held
or excisable by that other company. In addition, section 68 exempts a director
from disclosing shares or securities acquired or disposed of in their capacity
as a nominee for the company or a related company. From these sections, it
can be concluded that nominee shareholding is permitted in Lesotho.

86. Pursuant to section 29(9), a personal representative of a deceased
shareholder, whose name is registered in the share register of a company
as a shareholder, must notify the company of the registered shareholder’s
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demise. The personal representatives name will then be entered into the
share register as a representative of the deceased until the final will is
read and the shares transferred to the persons named in the will. Similarly,
section 29(10) allows that a trustee of the property of an insolvent person,
whose name is in the share register of a company as a shareholder, to be
registered as the holder of that share. In these limited cases, the company
may have knowledge that they are representing a deceased shareholder or
an insolvent person. Other than these limited circumstances, there is neither
a requirement for a shareholder to disclose its nominee status to the com-
pany when submitting a share transfer for the purpose of having their name
entered into the share register held by the company nor the identity of their
nominators. In the absence of a requirement for a shareholder to declare its
status as a nominee and the identity of its nominators, the company would
not be able to know that such a person is acting as a nominee shareholder.
If the company is unaware of this status, it cannot inform the Registrar of
Companies when submitting information regarding shareholders. Therefore,
information on the nominator who is the real owner behind the nominee may
not be always available in line with the standard. Lesotho is recommended
to ensure that nominee shareholders disclose their nominee status to
the company and identity information on the nominators is available
to the company and the Registrar of Companies.

Legal ownership information — Enforcement measures and oversight

87. Oversight and enforcement activities are performed by the Registrar
of Companies, the RSL and the CBL.
88. The Registrar of Companies oversees the requirements of the

Companies Act.

Inactive companies and non-compliant companies

89. Lesotho’s legal and regulatory framework does not contain any
reference to, or a definition of an “inactive” company. In practice, actions
are taken on companies that do not perform the business for which they are
registered and/or do not comply with some reporting obligations.

90. The Registrar of Companies is empowered to remove a company
from the Company Register if: (a) it has failed to commence business within
12 months of the time stated in its certificate of incorporation; (b) it has
failed to submit an annual report; (c) it has ceased to carry on business for
a period of 12 consecutive months; (d) it has been absent from its registered
address of service for 6 consecutive months (section 87(5), Companies
Act) or it has failed to submit an annual tax return as required by the ITA
(section 108(1) of the Companies). These provisions are applicable also
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to a foreign (external) company that carries on business in Lesotho (sec-
tion 108(3), Companies Act). A company that has been removed from the
companies register loses its legal personality. The process to reach this
result is as described in the following paragraphs.

91. If a company has failed to submit annual returns or fails to meet one
of the conditions described in paragraph 90, the Registrar of Companies is
empowered to send it a registered letter enquiring whether it is still carrying
on business or in operation. If it does not respond within one month, the
Registrar of Companies publishes a notice in newspapers with nationwide
circulation and on the national radio that he/she intends to remove the com-
pany from the register. After the expiration of 14 days of the last publication,
the Registrar of Companies shall remove the company from the register
(section 87(5), Companies Act; and section 27, Companies Regulations).

92. Another 14-day period is open before the Registrar of Companies
applies to court for the company’s dissolution. During this period the
Registrar may, upon application, reinstate the company if satisfied that there
are reasonable grounds for reinstatement (section 87(7), Companies Act;
and section 27(4), Companies Regulations). However, the Companies Act
does not provide guidance on what is a reasonable ground for reinstate-
ment. Failure to apply for reinstatement within the 14-day period can be a
ground for judicial dissolution of the company under section 171(a)(iii) of the
Companies Act. The processes of dissolving “inactive” and non-compliant
companies, if applied in practice, reduces the risk that legal ownership infor-
mation would not be available or updated with respect of these companies.

93. A company that is deemed “inactive” can also be subject to sanc-
tions under sectoral laws, for instance losing its licence.?? The suspension
or cancellation notice from the Licensing Officer is copied to the Registrar
of Companies (which is also located within the Ministry of Trade) and RSL,
and published in a widely circulating newspaper and any other media (BLR
Regulation 15(5)). This notice may trigger the RSL to initiate oversight
activities with regard to the company to ensure compliance with the tax laws.

22. For example, section 14(2) of the BLR Regulations empowers the Licensing Officer
to suspend or cancel the licence upon receipt of an inspection report indicating the
licensee: (a) has ceased operations for a period exceeding three months or failed to
commence operations for at least six months, after proposed commencement date;
(b) is no longer using the premises for the same commercial activity for which it was
licensed; (c) failed to comply with rules and regulations related to health, environ-
ment, occupational safety or labour laws; or (d) failed to comply with any condition
of the licence or any other laws relating to relevant business activities (e.g. failure to
settle the licence fees for three years).
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Falsification of records

94. The Companies Act does not explicitly contain a sanction for failure
to maintain a share register or to update it. As noted in paragraph 59, share-
holders rights only crystallise on persons whose names appear on the share
register maintained by the company. Moreover, as noted in paragraph 60, the
company is required to update its share register and to notify such changes
to the Registrar of Companies as described in paragraph 61. This compels
the company to maintain a share register which shareholders may inspect
and request that the company correctly reflects their particulars. In addition,
a person who falsely and deceitfully impersonates an owner of a share as
if the impersonator were the true and lawful owner commits an offence and
shall be liable, on conviction, to a fine of LSL 10 000 (EUR 561) or to impris-
onment for a period of three years or both (section 29(4), Companies Act).

95. The Registrar of Companies is empowered to investigate a company
if he/she suspects any fraud or irregularity (section 87(9), Companies Act).
If the Registrar of Companies becomes aware during his/her investigations
or on the basis of an auditor’s report (as described in paragraph 191) that a
person might be guilty of a criminal offence, he/she must refer the matter to
the Director of Public Prosecutions and his/her report can be used as pros-
ecution evidence (section 87(10), Companies Act). All officers, auditors and
agents of a company are required to produce all documents (including the
share register) required by the Registrar during an investigation of the com-
pany and the Registrar of Companies has the authority to examine any person
on oath in relation to the affairs and business of the company under investi-
gation (section 87(11), Companies Act). Any person who fails to comply with
such order to produce a document or oral evidence is liable on conviction, to
a fine of LSL 20 000 (EUR 1 122) or imprisonment for three years or both.

96. The Companies Act further provides that making or authorising
a false statement to be made, or making an omission leading to the false
statement is an offence liable to a fine of LSL 20 000 (EUR 1 122) or to impris-
onment for a period of three years, or both. A director, officer or employee of
a company who makes, authorises or permits the making of a statement or
report that relates to the affairs of the company that is false or misleading in a
material way also commits an offence, and is liable to a fine of LSL 500 000
(EUR 28 089) or to imprisonment for a term of 20 years, or both (section 175,
Companies Act).

97. Falsification of records (including a share register) by a director,
employee or shareholder of a company who, with intent to defraud or deceive
another person, is an offence liable to a fine of LSL 20 000 (EUR 1 122) or
to imprisonment for a term of three years, or both. Where the offence relates
to falsifying any mechanical, electronic, or other device is used in connec-
tion with keeping or preparation of any register, accounting or other records,
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index, book, paper, or other document for the purposes of a company or
the Companies Act, the sanction is a fine of LSL 500 000 (EUR 28 089) or
imprisonment for a term of 20 years, or both (section 177, Companies Act).

Monitoring activities

98. The RSL is the authority responsible for administering the ITA.
The enforcement measures and oversight with regards to the ITA are as
described under Element A.2. The CBL is responsible for the enforcement
of the requirements of the AML framework. The enforcement measures and
oversight with regards to the CBL are as described in the next section on
beneficial ownership.

99. The 2016 Report (paragraph 56) noted that although domestic and
foreign (external) companies were not regularly monitored in 2012-14, a
regular oversight programme was established in 2015 to systematically
monitor compliance with obligations under the Companies Act, including
those that may lead to deregistration. Therefore, it was recommended that
Lesotho monitor the implementation of this new oversight programme and
exercise its enforcement powers as appropriate to ensure that ownership
and identity information for domestic and foreign (external) companies is
available in practice. Lesotho authorities provided the number of annual
returns filed, although this could not be compared with the total number of
registered companies as these numbers are unclear (see paragraph 51).
Lesotho authorities indicate that in 2019, 2020 and 2021 a total of 906,
2 942 and 5 972 companies filed their annual returns with the Registrar of
Companies. The compliance rates are very low but progressing over years.
A total of 211 companies were penalised for late filing while 1 359 compa-
nies were struck off for failure to comply with the obligation to file annual
returns in 2019. Lesotho authorities further indicate that, due to the Covid-19
pandemic, the Registrar of Companies did not carry out any enforcement
measures during the years 2020 and 2021 to ensure the availability of
ownership and identity information, specifically information maintained by
companies in the share register. Nonetheless, Lesotho authorities indicate
that appropriate steps are now being taken to ensure compliance with
respect to the Companies Act requirements. However, Lesotho authorities
also indicate that since a new regular oversight programme was established
to systematically monitor compliance with Companies Act obligations in
December 2015 (see paragraph 151 of the 2016 Report), a total of 17 591
had been struck off from the Companies Register by the end of 2019 for
non-compliance. The supervisory measures taken since 2016, the effec-
tiveness of the system of enforcement and oversight for the availability of
legal ownership and identity information for companies, including the filing
of ownership and identity information at registration or after registration
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by all companies, the obligation to maintain a share register and keeping
it updated with changes in ownership and the process of reinstating non-
compliant companies that have been struck-off the register, will be further
examined in the Phase 2 review (see Annex 1).

Availability of legal ownership information in EOIR practice

100. Lesotho did not receive EOIR requests in the years 2019-21. The
implementation of the legal framework and the availability of legal owner-
ship information on companies in practice will be examined in the Phase 2
review.

Availability of beneficial ownership information

101.  The standard was strengthened in 2016 to require that beneficial
ownership information be available on companies. In Lesotho, this aspect
of the standard is met through the AML framework which obligates AML-
accountable persons to identify the beneficial owners of their customers as
well as an obligation for non-profit organisations?® to maintain the information
on their beneficial owners and the Companies Act.

102. Each of these legal regimes is analysed below.

Companies covered by legislation regulating beneficial ownership information

AML Law/
Type Company Law Tax Law legal entity ~ AML Law/CDD
Private companies All None None Some
Public companies All None None Some
Non-profit making companies All None All Some
Foreign (external) companies (tax resident)* All None None All

23. A non-profit organisation is only mentioned in the context of the MLPC Regulations.
Lesotho authorities indicate that the reference in the MLPC Regulations is intended
to implement the FATF Recommendation 8 on measures to prevent the misuse of
non-profit organisations. Lesotho authorities also indicate that there are no non-
profit making organisations registered in Lesotho. However, there are non-profit
making companies registered in Lesotho as described in paragraph 49.

24.  Where a foreign company has a sufficient nexus, then the availability of beneficial
ownership information is required to the extent the company has a relationship with
an AML-obligated service provider that is relevant for the purposes of EOIR. (Terms
of Reference A.1.1 Footnote 9)
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Scope of the AML framework

103. The AML framework in Lesotho consists of two sets of texts — one
applicable to all AML-accountable persons, and one applicable to financial
institutions.

104. The MLPC Act 2008 (as amended in 2016), the MLAI Guidelines
2013 and the MLPC Regulations 2019 apply to all AML-accountable persons
(“accountable institutions”) which means “a person or institution referred to
in Schedule 1 including branches, associates or subsidiaries outside of that
person or institution and a person employed or contracted by such person
or institutions” (Section 2, MLPC Act). The AML-accountable persons listed
in Schedule 1 of the MLPC Act include: (a) a legal practitioner as defined
in the Legal Practitioners Act 1983; (b) an accountant as defined in the
Accountants Act of 1977; and (c) a financial institution as defined in the FI
Act. It also lists, among others, a person who “carries on the business of
company service providers” (TCSPs).MLPC Regulation 22(4)% and (5)?¢ fur-
ther elaborates that DNFBPs (as defined by the these Regulations) include
lawyers, notaries, other independent legal professional and accountants and
TCPs acting for clients under specified circumstances. All AML-accountable
persons are subject to the CDD and KYC obligations as well as record-
keeping and retention obligations.

25. Schedule 2 of MLPC Regulations includes lawyers, notaries and other legal profes-
sionals who are sole practitioners, partners or employed within law firms, but do not
include internal professionals that are employees of other types of businesses or
government agencies. It also includes accountants working as sole practitioners,
partners or employed accountants working within an accountancy firm but do not
include accountants that are employees of other types of business or government
agencies. Pursuant to MLPC Regulation 22(4), they must conduct CDD when they
prepare for or carry out transactions for their clients or customers concerning the
following activities: management of bank, savings or securities accounts or books of
accounts; organisation of contributions for the creation, operation or management
of companies; creation, operation or management of legal persons or arrangements
among others.

26. According to Schedule 2 of the MLPC Regulations, TCSPs include persons or
businesses providing the following services to third parties: (a) acting as a forma-
tion agent of legal persons; (b) acting as or arranging for another person to act as
director or secretary of a company, a partner of a partnership, or a similar position
in relation to other legal persons; (c) providing a registered office; business address
or accommodation, correspondence or administrative address of a company, a
partnership or any other legal person or arrangement; (d) acting as or arranging for
another person to act as a trustee of an express trust or performing the equivalent
function for another firm or legal arrangement; or (e) acting as or arranging for
another person to act as a nominee shareholder for another person (see also MLPC
Regulation 22(5)(a) to (c)).
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105.  Financial institutions?” are also subject to the FI Act 2012, the FI
AML Guidelines 2000 and the FI AML/CFT Regulations 2015 (as amended
in 2019). Until it was repealed in September 2021, financial institutions were
also obligated to implement the FI KYC Guidelines 2007. Financial institu-
tions are subject to the general CDD obligations above and to additional
specific CDD requirements, as discussed under Element A.3.

Definition of beneficial owner in the AML framework

106. The definition of beneficial owner in the AML framework is in line
with the standard. As provided in MLPC Regulation 2:

“beneficial owner” means a natural person who ultimately owns
or controls a client or customer and the natural person on
whose behalf a transaction is being conducted, and includes
those persons who exercise ultimate effective control over a
legal person or arrangement.

107. The MLPC Regulations outline the different steps that AML-
accountable person should follow for the identification and the verification of
the identity of the beneficial owners.?® Where a customer is a legal person,
MLPC Regulation 6(6) requires the AML-accountable person to take rea-
sonable measures to verify the identity of the beneficial owners through the
following information:

(a)the identity of the natural person or persons who ultimately
has a controlling ownership interest in a legal person;

(b)to the extent that there is doubt under paragraph (a) above
or where no natural person exerts control through ownership
interest, the identity of the natural person or persons exercis-
ing control over the legal person or through other means; or

(c) where no natural person is identified under paragraphs (a) or
(b), the identity of relevant natural person or persons holding
the position of senior management

27.  Afinancial institution is defined to mean “a deposit taking institution or a non-deposit
taking institution carrying out financial activities as stipulated in its licence irrespec-
tive of whether it is banking or non-banking financial institution” (section 2, FI Act).

28. A non-profit organisation is required to comply with the CDD obligations imposed by
the AML framework in respect of its beneficiaries, donors, and person(s) who own,
control or direct its activities, including senior officers, board members and trustees.
It is also obligated to keep and maintain information on the purpose and objective of
its stated activities, as well as establish and verify the identity, credentials and good
standing of its beneficiaries (MLPC Regulations 24 and 25). Failure to do so may
attract an administrative penalty not exceeding LSL 50 000 (EUR 2 807).
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108. The methodology for the identification of the beneficial owners of
legal persons contains the principal elements required by the standard.
However, guidance and definitions are missing. The concepts “ultimately
owns or controls” and “controlling ownership interest” used in the defini-
tion of beneficial owner are not explained or defined in the MLPC Act,
MLAI Guidelines or the MLPC Regulations. It is also unclear whether the
term “ultimately has a controlling ownership interest” encompasses only
individuals or whether it allows for the identification of joint holding by
several persons, including through contract, understanding, relationship,
intermediary or tiered entity. In addition, it is not confirmed whether control
under the first step includes any person or persons who controls the legal
person acting directly or indirectly. Moreover, there is no guidance on the
application of any threshold when determining whether a natural person(s)
ultimately has a controlling ownership interest in the company and whether,
in this case, all natural persons have to be identified. Finally, there are no
further guidelines on how to interpret the concept of “control through other
means”. Considering these aspects, the methodology for the identification
of beneficial owners does not appear sufficiently clear, practical or work-
able and therefore, the beneficial owner(s) may not always be determined in
accordance with the standard.

Customer due diligence

109. AML-accountable persons are obligated to identify and verify the
identities of the beneficial owners of their customers using reliable and rel-
evant information or data obtained from reliable independent sources prior
to establishing a business relationship or conducting an occasional transac-
tion (section 16(1A)(a), MLPC Act; MLPC Regulation 6(2) and (3)). Lesotho
authorities indicate that in practice, the information required in respect of
customers who are individuals as described in paragraph 239 would be
required for the identification and verification of the beneficial owners.

110.  AML-accountable persons are prohibited from entering into a busi-
ness relationship or conducting an occasional transaction where a potential
or prospective customer fails to provide the requisite identification informa-
tion or data or where the identification information or data obtained cannot
be verified by appropriate sources. It must also terminate the business
relationship where the identification information or data provided cannot
be verified by an appropriate source during the course of conducting
enhanced CDD?® (section 16(7A), MLPC Act). This is amplified by MLPC

29. In accordance with Section 16(1A), MLPC Act, enhanced CDD is undertaken when
an AML-accountable person establishes that the customer is a foreign politically
exposed person. Paragraph 16(1)(f) of the MLAI Guidelines also require that an
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Regulation 7(1)*° with respect to new accounts or business relationships and
MLPC Regulation 7(2)3" with respect to an existing accounts or business
relationship.

111. AML-accountable persons are permitted to conduct simplified CDD
for low-risk clients except where there is a suspicion of money laundering
or terrorist financing (section 20(2)(c), MLPC Act; MLPC Regulation 5(5)).%?
Nevertheless, there is no further guidance on the content of the simplified
CDD and its impact on the identification of beneficial owners, verification of
their identity or frequency for renewing the CDD information held on such
beneficial owners. This lack of guidance on simplified CDD may result in sit-
uations where the beneficial owners are not always identified in accordance
with the standard.

112. The AML framework obligates AML-accountable persons to moni-
tor their business relationships on an ongoing basis (section 16(1A)(b),
MLPC Act; paragraph 16(1)(a), MLAI Guidelines; MLPC Regulation 4(b)).
This obligation includes the scrutiny of transactions undertaken through-
out the course of the business relationship to ensure that the transactions
conducted are consistent with the AML-accountable person’s knowledge
of the customer, the business and risk profile (i.e. a risk-based approach).
Ongoing CDD requires that AML-accountable persons collect and verify
additional KYC information, establish a transaction monitoring programme
and put in place an enhanced CDD programme?® (paragraph 16(1)(b),
MLAI Guidelines). Lesotho authorities indicate that for high-risk customers,

enhanced CDD programme be undertaken immediately if there is a high money
laundering risk, or a suspicious transaction activity has arisen.

30. MLPC Regulation 7(1)(a) to (d) stipulates that an AML-accountable person is prohib-
ited from opening an account or establishing a business relationship if: (a) it cannot
identify a client or customer and beneficial owner; (b) if it cannot independently verify
a client or customer and beneficial owner; (c) if it cannot establish the ownership or
control structure of a client or customer in the case of a legal person; or (d) if it fails
to obtain information on the nature of the business relationship.

31.  MLPC Regulation 7(2)(a) and (b) requires the AML-accountable person to terminate
the business relationship where it cannot obtain and verify the client’s additional
information on identification data; fails to obtain additional information on the
intended nature and purpose of the business relationship; fails to obtain information
on the source of funds or wealth of the client or customer; or where the client or
customer is involved in money-laundering or terrorist financing activities.

32.  Similarly, section 15(3) of the FI KYC Guidelines provides that the financial institution
shall put in place a system of periodical review of risk categorisation of accounts and
apply enhanced due diligence measures.

33. Paragraph 16(1)(f) of the MLAI Guidelines require that an enhanced CDD pro-
gramme must be undertaken immediately it is determined that there is a high money
laundering risk, or a suspicious transaction activity has arisen.
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AML-accountable persons are obligated to renew the CDD information
annually, but no legal provisions are available to support this. Lesotho
authorities also indicate that AML-accountable persons must indicate the
frequency for renewing CDD information for medium and low risk custom-
ers in their individual AML policies and this ranges in practice from two to
five years. However, there is no further guidance on what AML-accountable
persons must take into account when designing a framework for ongoing
CDD or monitoring of customers or the frequency with which the CDD
information must be renewed. AML-accountable persons are at liberty to
determine when it may be necessary to collect further or update existing
KYC information (paragraph 16(1)(d), MLAI Guidelines). This may result
in situations where the beneficial ownership information held by the AML-
accountable persons on their customers is not up to date, which is not in
line with the standard.

113.  The conditions for relying on CDD conducted by an intermediary of
third party are broadly in line with the standard. Section 16(7) of the MLPC
Act allows an AML-accountable person to rely on intermediaries or third
parties to undertake its CDD obligations or to introduce a customer but on
the condition that it shall:

» immediately obtain all CDD information or documentation obtained
by the intermediary or third party during the onboarding of the
customer (as laid out in section 16(1) and (2), MLPC Act)

» ensure that copies of the identification data and other relevant
documentation relating to CDD undertaken during the customer
onboarding process will be made available to the AML-accountable
person from the intermediary or the third party upon request without
delay

+ satisfy itself that the third party or intermediary is regulated and
supervised for, and has measures in place to comply with the
requirements of the MLPC Act

+ take into account information available on whether a country in
which the third party or intermediary being relied upon is situated
undertakes CDD measures and sufficiently applies customer’s iden-
tification and verification processes to fight money laundering and
counter financing of terrorism

» bear the ultimate responsibility for the CDD process.**

34. MLPC Regulation 9 reiterates the conditions outlined in section 16(7) of the MLPC
Act for financial institutions or financial service-providers.
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114.  The record keeping and retention requirements under Lesotho’s
AML framework are not fully consistent with the standard. Section 17(1) of
the MLPC Act requires an AML-accountable person to maintain a record
that indicates the nature of the evidence obtained pursuant to the CDD
obligations imposed by section 16 of the MLPC Act. Such records must
comprise either a copy of the evidence of the information obtained during
CDD or such information as would enable a copy thereof to be obtained.

115.  Further specifications on the records to be maintained are out-
lined in the MLPC Regulations and MLAI Guidelines. MLPC Regulation 11
compels the AML-accountable person to keep records of all domestic and
international transactions in a manner that enables it swiftly to comply with
information requests from the MLPC “competent authorities”,*> a sector
supervisory authority or the FIU. This include records and information
obtained pursuant to CDD obligations, account files, business correspond-
ence and results of any analysis undertaken in order to comply with CDD
obligations (MLPC Regulation 11(3)). Paragraphs 17(1) and (3) of the MLAI
Guidelines further specify that these records includes daily records of
transactions, receipts, paying-in books, correspondence with clients and
cheques, records of documents used to verify the identity of the client, sup-
porting evidence and records showing a business transaction or service as
well as documents used to verify the identity of beneficial owners.

116. Finally, AML-accountable persons must keep the records described
above for at least five years beginning from the date the relevant business
relationship or transaction was terminated (section 17(5), MLPC Act; MLPC
Regulation 11(4); paragraph 17(1) of the MLAI Guidelines).*® When an AML-
accountable person that is a financial institution ceases to exist, section 57
of the FI Act provides that the provisions of the Companies Act relating to
winding up and judicial management of companies and foreign companies
apply. This requires that the CDD information are part of the company
records maintained by the liquidator when the company (financial institution)
ceases to exist as described in paragraphs 70 to 76. However, there is no
similar obligation for AML-accountable persons that are legal arrangements
or who are individuals. Therefore, Lesotho should ensure that beneficial
ownership information for all relevant entities and arrangements is
kept for at least five years, including in the case where the AML-
accountable person has ceased to exist.

35. These are the Revenue Services Lesotho, the Directorate on Corruption and
Economic Offences and the Lesotho Mounted Police Service (section 2 and 11,
MLPC Act).

36. MLPC Regulation 11(5) indicates that such records may be retained for a longer period
but not exceeding another five years if so required.
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117. While the AML obligations cover a wide range of professionals (see
paragraph 104), there is no obligation for the legal entities established or
registered in Lesotho to engage in a continuing relationship with an AML-
accountable person. In addition, Lesotho authorities are not aware of how
many of the legal entities established or registered in Lesotho engage an
AML-accountable person for example through holding a bank account in
Lesotho. Therefore, all legal entities established in Lesotho may not always
be covered by the CDD obligations imposed on AML-accountable persons
to identify their beneficial owners.

Companies Act

118.  Since 2011, section 59(6) of the Companies Act requires a com-
pany, its directors and shareholders to ensure that there are adequate
procedures and safeguards in place, which include adequate transparency
concerning the beneficial ownership and control of the company, to prevent
the unlawful use of the company in relation to serious criminal activities as
defined under the MLPC Act or any other law. Nevertheless, the Companies
Act neither provides a definition of a beneficial owner nor a methodology for
companies to identify their beneficial owners. In addition, the obligation to
ensure “adequate transparency concerning the beneficial ownership” does
not include an express obligation to obtain information on their beneficial
owners, to ensure that this information is up to date and to maintain this
information for at least five years, even in cases where the company ceases
to exist. Therefore, the Companies Act does not ensure the availability of
beneficial ownership information for all relevant entities and arrangements
in accordance with the standard.

Conclusion on the adequacy of the legal and regulatory framework

119. The AML framework is the main source of beneficial ownership
information in Lesotho. It obligates an AML-accountable person to identify
and verify the identity of its customers and their beneficial owners and keep
and maintain this information.

120.  Therefore, beneficial ownership information on legal entities and
arrangements may be available with an AML-accountable person in Lesotho to
the extent that there is a continuing business relationship with such a person.
However, it is not mandatory for relevant legal entities and arrangement to
establish a continuous business relationship with an AML-accountable person
(see paragraph 117).

121.  In addition, there are several shortcomings that have been identi-
fied in the KYC and CDD requirements that may not ensure the availability
on beneficial ownership information for relevant entities in accordance with
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the standard in all cases. First, the AML framework provides a definition
and methodology for the identification of beneficial owners. However, there
is no further guidance to AML-accountable persons for the implementation
of the definition of beneficial owner(s) and the methodology for identifying
them in the context of CDD. Consequently, the beneficial owners may not
always be identified in accordance with the standard (see paragraph 108).
Second, the AML framework does not provide for a specified frequency for
AML-accountable persons to update CDD information, so there could be
situations where the available beneficial ownership information is not up to
date (see paragraph 112). Third, AML-accountable persons are permitted
to conduct simplified due diligence for low-risk clients. However, there is
no guidance on the content of such due diligence and their impact on the
identification of beneficial owners (see paragraph 111).

122.  In addition to the AML framework, the Companies Act requires a
company, its directors and shareholders to ensure that there are adequate
procedures and safeguards in place, which include adequate transparency
concerning the beneficial ownership and control of their company. However,
it neither provides a definition of beneficial owner nor the methodology
for the companies, directors and shareholders to identify their beneficial
owners. In addition, there is no explicit provisions on who should keep and
how the beneficial ownership information should be kept and maintained to
meet the requirements of the Companies Act (see paragraph 118).

123.  Therefore, Lesotho is recommended to ensure that adequate,
accurate and up-to-date information on the beneficial owners for all
companies be available in line with the standard.

Beneficial ownership information — enforcement measures and
oversight

124. The FIU is the main supervisor of the AML obligations contained
in the MLPC Act, MLAI Guidelines and MLPC Regulations pursuant to
section 15A(a) and 18A of the MLPC Act. The FIU is assisted in some
respects by the MLPC “competent authorities”, i.e. the RSL, the Directorate
on Corruption and Economic Offences and the Police (sections 2 and 11,
MLPC Act).%

37.  According to section 11(2) of the MLPC Act, these “competent authorities” may,
among other things: “(@) conduct an investigation into a serious offence including
money laundering and financing of terrorism; (b) instruct an accountable person to
take such steps as may be appropriate to facilitate an investigation anticipated by
a competent authority; (c) consult with a relevant person, institution or organisation
in relation to its functions; (d) co-operate and exchange information with any other
competent authority in the performance of its function.”
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125.  In addition, sector supervisory authorities have responsibility over
their respective sector, i.e. the Law Society of Lesotho over legal practition-
ers, the Lesotho Institute of Accountants over accountants and the CBL over
financial institutions (section 18A, MLPC Act).

126. The FIU and the sector supervisory authorities have the power, in
respect of AML-accountable persons, to conduct inspections, compel the
production of any information relevant to monitoring compliance with the AML
framework; issue out directives, instructions, guidelines or rules for proper
and appropriate implementation of the AML framework; impose sanctions for
failure to comply with the AML obligations; and prescribe appropriate admin-
istrative sanctions to enforce compliance (section 18B, MLPC Act).

127.  The sector supervisory authorities have authority to impose admin-
istrative sanctions prescribed under their respective regulatory laws to
ensure an AML-accountable person complies with the requirements of the
MLPC Act (MLPC Regulation 18(1)). Moreover, in accordance with sec-
tion 18D(1) of the MLPC Act, a sector supervisory authority may impose an
appropriate administrative sanction against an AML-accountable person, its
servants or agents for non-compliance with the measures and obligations
imposed by the MLPC Act. MLPC Regulations 18(2) and 23 provides that
these administrative sanctions include:

» suspension of a licence for a specified period up to 12 months
* revocation of a licence or permit as the case may be
» additional conditions on the licence or permit

* a public statement to the effect that the relevant AML-accountable
person is not compliant with the MLPC Act or any regulations or
guidelines issued under the Act

« adirective obliging the AML-obliged person to perform a specific act
or refrain from performing specified acts

« forfeiture of certain rights and privileges.

128. In addition to these administrative sanctions, the sector supervi-
sory authority or the FIU may impose a financial penalty not exceeding
LSL 100 000 (EUR 5 614) in respect of a natural person and LSL 1 000 000
(EUR 56 140) in respect of a legal person (section 18D(2), MLPC Act).
Section 113 of the MLPC Act further provides that where no specific pen-
alty is provided for under the Act, a person who fails to comply with any
of its provisions commits an offence and is liable, on conviction, to not
less than LSL 10 000 (EUR 561) or to imprisonment for a period not less
than 30 months and in the case of a legal person a fine of not less than
LSL 100 000 (EUR 5 614). This penalty is applicable for failure to fulfil the
requirements with respect to undertaking CDD.
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129. The CBL is the authority in charge of supervising compliance
with the FI Act and related texts. Available sanctions and penalties are as
described in paragraph 269.

130.  The effectiveness of the system of enforcement and oversight of the
availability of beneficial ownership information will be further examined in
the Phase 2 review (Annex 1).

Availability of beneficial ownership information in EOIR practice

131.  The implementation of the legal framework and the availability of
beneficial ownership information on companies in practice will be examined
during the Phase 2 review.

A.1.2. Bearer shares

132.  As noted in the 2016 Report (paragraphs 88 to 94), there is no
legislation in Lesotho regarding bearer shares, as the issuance of bearer
shares is effectively impeded through registration requirements under the
Companies Act. As a person can only be legally entitled to the rights asso-
ciated with the shares of a company when that person’s name is entered
in the company’s share register and there is an obligation for companies
to update its shares register whenever there is a transfer of shares and to
notify the Registrar of Companies of such changes (see paragraphs 60 and
61 of this report), it means that it is not possible to own shares in a company
without having your name entered in the share register. However, from the
model articles of incorporation provided in the Companies Regulation 2012,
which public companies may adopt, it appears that “share warrants to
bearer” may be issued by a public company in Lesotho if allowed under
the company’s articles of incorporation (section 9, Companies Regulation
Schedule 3). It was therefore concluded that even though there were no
bearer shares in circulation, the mechanisms in place may have been insuf-
ficient to ensure the availability of identity information of all holders of share
warrants, should a public company adopt the model articles of incorporation.

133.  Lesotho authorities indicate that an amendment to the Companies
Act to prohibit issuance of bearer shares and to the Companies
Regulations 2012 to remove the issuance of bearer shares from the stand-
ard model articles of association is under consideration and will address
this recommendation. The legal and regulatory framework is not in place
until these changes are made. Therefore, Lesotho should take steps
to ensure that robust mechanisms are in place to identify owners of
bearer shares or eliminate companies’ ability to issue such bearer
shares.
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38.

A.1.3. Partnerships

134. The 2016 Report concluded that while Lesotho’s legal and regula-
tory framework was in place to ensure the availability of identity information
for partnerships, in practice, Lesotho authorities did not have regular over-
sight to monitor the compliance with legal obligations to ensure that
ownership and identity information is available for general partnerships.
The existing enforcement had never been applied on general partnerships
in practice. In light of this, Lesotho was recommended to put in place an
oversight programme to ensure compliance with the obligations to maintain
ownership and identity information of partnerships and exercise its enforce-
ment powers as appropriate to ensure that such information is available
in practice. These aspects are not part of the current review and will be
assessed in the Phase 2 of the review.

Types of partnerships

135.  Partnerships are governed by the Partnership Proclamation No. 78
of 1957, which provides for two types of partnerships:

* A partnership (general partnership) which is defined as any legal
relationship between 2 to 20 persons,* who carry on, or intend to
carry on, any lawful business or undertaking to which each person
contributes something, with the object of making a profit and of shar-
ing it between them (section 1, Partnership Proclamation). As of
31 December 2022, there were 284 partnerships registered in Lesotho.

* A limited partnership which must bear all the requirements of
a partnership as defined but it is distinct in that it consists of two
classes of partners: general partners, who are jointly and severally
liable for the debts of the partnership and who have the authority
to transact on behalf of the partnership, and one or more special
partners who contribute specific sums of money and whose liability
for the debts of the partnership is generally limited to their contribu-
tions and have no authority to transact on behalf of the partnership
(sections 11 and 12, Partnerships Proclamation). As of 31 December
2022, there were no limited partnerships registered in Lesotho.

136.  Upon registration, a general partnership and limited partnership
both acquire a separate legal personality capable of suing and being sued,
holding property or assets, holding certificates of allotment or rights to
acquire land, holding deeds relating to immovable property (section 4,
Partnership Proclamation).

Section 1 of the Partnerships Proclamation does not limit the persons forming a
partnership to individuals. As such, legal persons or arrangements may be party to
the partnership.
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Identity information

137.  The Partnership Proclamation requires the availability of identity
information for partnerships. A partnership agreement (deed) has to be
signed by all partners before a notary or an administrative officer (sec-
tion 2(1), Partnership Proclamation) and delivered to the Registrar of Deeds
(within the Ministry of Local Government) for registration within 60 days of
being signed and attested by the said notary or administrative officer. A
partnership deed must include the full names of all partners as well as their
postal and residential address, amount of capital or assets brought into the
partnership by every partner, the duties and degree of participation of each
partner in the business of the partnership and proportion of profits or losses
attributable to each partner. It must also indicate the date on which the part-
nership is formed, the purpose for which it is formed as well as the period
for which it is intended to exist and the place where the partnership business
will be carried on (section 5(1), Partnership Proclamation).

138.  For limited partnerships, section 13 of the Partnerships Proclamation
requires that, in addition to the information above, the partnership deed
specify the names of the general partners and special partners as well as the
amount of capital contributed by each special partner.

139.  All general and limited partnerships are required to record any
changes in the information included in the partnership deed, including the
names of partners. All partners must sign an amended partnership deed
containing such changes before a notary or administrative officer who is
required to attest the changes. The amended deed must be registered
with the Registrar of Deeds within 60 days of the changes (section 6(1),
Partnership Proclamation). In case there is an alteration in the names of
the partners, the nature of the business or the amount of capital of a limited
partnership, it is deemed dissolved and any business carried on after such
deemed dissolution is deemed to be on in the form of a general partnership
(section 17, Partnerships Proclamation).

140. All general and limited partnerships must similarly submit an
amended partnership deed, signed by all partners and attested by a notary
or administrative officer, indicating that the partnership is dissolved (sec-
tion 7, Partnerships Proclamation).®®* Where the period for which a limited
partnership was formed has ended and it has not communicated its con-
tinuation in a partnership deed signed by the partners and attested by a
notary, it will be considered to continue operating as a general partnership
(section 14, Partnerships Proclamation).

39. As an exception the partnership is not required to submit an amended Partnership
Deed where the dissolution of the partnership is caused by death of a partner, lapse
of time, completion of the purpose for which such partnership was formed, insol-
vency or an order of the court.
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141.  The Registrar of Deeds is in charge of registering partnerships.
Pursuant to section 10(1) of the Partnerships Proclamation, the Registrar
of Deeds must examine all partnership deeds submitted for registration
and confirm that it contains all information required by law. The Registrar of
Deeds may refuse to register any general or limited partnership whose deed
does not comply with the requirements of the Partnerships Proclamation.
An unregistered partnership has no legal status and cannot enforce any
rights arising out of a contract made or entered on its behalf (section 28,
Partnerships Proclamation).

142.  In addition to the requirements of the Partnership Proclamation, the
BLR Act requires the availability of identity information for any partnership
which seeks to carry out any of the business activities listed in Schedule 1
of the BLR Act as they must first obtain a licence before commencing the
specified business activities (Section 4(1), BLR Act). For these partnerships
(whether general or limited), the Licensing Officer is req