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Context, purpose, and structure of this note

1. Investment treaties' concluded since the early 1959 almost universally contain a reference
to ‘fair’ and ‘equitable’? treatment. Among the 2,670 sample treaties concluded by the 99
jurisdictions® that are invited to participate in OECD-hosted work on the Future of Investment
Treaties,* almost 95% contain such references.’ Some recent treaties, as well as earlier-generation
treaties, do not contain provisions on ‘fair’ and ‘equitable’ treatment.

2. ‘Fair’ and ‘equitable’ treatment provisions in investment treaties have become over the past
two decades the principal ground of alleged liability in many if not most investment treaty claims.
Arbitral tribunals have found breaches of ‘fair’ and ‘equitable’ treatment provisions in many
cases.® Uncertainty about the scope of obligations under the concept of ‘fair’ and ‘equitable’

! The terms ‘investment treaties’, ‘international investment agreements’ (ILAs) and treaty arrangements

are used interchangeably in this note and include bilateral investment treaties (BITs), multilateral and
plurilateral investment treaties, as well as investment chapters included in bilateral or plurilateral
preferential trade agreements (PTAs) or free trade agreements (FTAs). Treaties of Friendship, Commerce
and Navigation are not included in the sample of this survey. Detailed information about the sample
composition is available in Annex A and Annex B.

2 The use of quotation marks emphasizes that the present description focuses on treaty language rather

than referring to doctrinal concepts and interpretations that have been at times associated with fair and
equitable treatment.

3 Albania, Algeria, Angola, Argentina, Armenia, Australia, Austria, Azerbaijan, Bahrain, Bangladesh,

Belgium, Benin, Bosnia and Herzegovina, Brazil, Bulgaria, Burkina Faso, Cameroon, Canada, Chile,
China, Colombia, Costa Rica, Cote d'Ivoire, Croatia, Czech Republic, Denmark, Ecuador, Egypt, Estonia,
Ethiopia, Finland, France, Georgia, Germany, Ghana, Greece, Guinea, Hungary, Iceland, India, Indonesia,
Ireland, Israel, Italy, Japan, Jordan, Kazakhstan, Kenya, Korea, Kosovo", Kuwait, Latvia, Lithuania,
Luxembourg, Malaysia, Mali, Mauritius, Mexico, Moldova, Mongolia, Montenegro, Morocco,
Mozambique, Namibia, Netherlands, New Zealand, Nigeria, North Macedonia, Norway, Oman, Pakistan,
Paraguay, Peru, Philippines, Poland, Portugal, Qatar, Romania, Saudi Arabia, Senegal, Serbia, Singapore,
Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Thailand, Tunisia, Tiirkiye, Ukraine, United
Arab Emirates, United Kingdom, United States, Uruguay, Uzbekistan, Viet Nam, European Union.

This designation is without prejudice to positions on status and is in line with United Nations Security
Council Resolution 1244/99 and the Advisory Opinion of the International Court of Justice on Kosovo’s
declaration of independence.

4 The composition of the sample, the sampling method and other issues related to methodology and

terminology are set out in Annex A and Annex B.

5 There is some minor variation in the terms used, especially in older treaties concluded by a few

jurisdictions. Throughout this note, statistical information on treaties includes treaties that refer to either
“fair”, or “equitable”, or to “fair and equitable” combined.

6

Gaukrodger, D. (2017), “Addressing the balance of interests in investment treaties: The limitation of
fair _and equitable treatment provisions to the minimum standard of treatment under customary
international law”, OECD Working Papers on International Investment, No.2017/03.
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treatment has grown, exacerbated by the fact that ‘fair’ and ‘equitable’ treatment is an absolute
and non-contingent standard of treatment and does not have close parallels in domestic law
systems.

3. Over the history of the use of the clause, different approaches have been pursued to specify
the contours of the concept. Since the early 2000s, approaches to clarify the notion of ‘fair’ and
‘equitable’ treatment have principally sought to reframe the notion of ‘fair’ and ‘equitable’
treatment or contain language that provides interpretative guidance intended to specify the ‘fair’
and ‘equitable’ treatment obligations. Separately, some jurisdictions have opted to omit ‘fair’ and
‘equitable’ treatment provisions altogether, while others clarify that defined elements or scenarios
do not constitute breaches of the provision, or do not permit access to investor-state dispute
settlement.’

4, This note statistically describes the treaty approaches and designs observed with respect to
clauses on ‘fair’ and ‘equitable’ treatment in investment treaties.® It sets out:

e How ‘fair’ and ‘equitable’ treatment clauses in treaties concluded by the 99
jurisdictions that are invited to participate in the OECD-hosted work programme on
the Future of Investment Treaties used to frame the ‘fair’ and ‘equitable’ clauses in
earlier decades;

e which designs have developed and proliferated more recently and how they
circumscribe obligations to afford ‘fair’ and ‘equitable’ treatment; and

e to what extent these newer designs are observed in individual jurisdictions’ and the
collective treaty samples.

7 The Australia-China FTA (2015), for example, states, in Article 9.11 “Measures of a Party that are
non-discriminatory and for the legitimate public welfare objectives of public health, safety, the
environment, public morals or public order shall not be the subject of a claim under this Section”. While
this framing does not refer to the term ‘fair’ and ‘equitable’ treatment, it captures at least some of the cases
in which tribunals have found liability under ‘fair’ and ‘equitable’ treatment.

Also, a number of recent plurilateral treaties provide only for state-to-state dispute settlement (SSDS) for
all investment and trade claims. Under the RCEP for example, only governments can bring claims
including under the ‘fair’ and ‘equitable’ treatment provision (RCEP, Arts.19(1)(a), 19(3), 19(8)). The
USMCA, which replaced NAFTA, has both a general SSDS and an exceptional ISDS regime for claims
under its ‘fair’ and ‘equitable’ treatment provision. In general, only a government can bring a FET claim
under the USMCA (USMCA, Article 14.D.3. Only in certain economic sectors and where a specific type of
contract exists, such claims in ISDS are possible between Mexico and the United States. USMCA, Annex
14-E).

8

Earlier OECD work that contains statistical descriptions of the design of ‘fair’ and ‘equitable’
treatment clauses in investment treaties features additional observations on other parameters, in particular
linguistic variation in detail (in particular wording that deviates from the terms ‘fair’ and ‘equitable’;
whether the treatment is to be granted to investors, investments, or similar designations; whether the
treatment is due “at all times” or “in each case”, etc.; and where references to ‘fair’ and ‘equitable’
treatment are observed in treaty text). This material, which is available for example in
DAF/INV/WD(2017)2/REV1 and DAF/INV/WD(2021)2/ADD2, is not reproduced here given that this
variation occurs in relatively few treaties, is concentrated in treaties by only a few countries, has likely
limited practical relevance, and is mainly observed in older treaties and thus less relevant for the forward-
looking perspective of this note and work under the programme on the Future of Investment Treaties —
Track 2 more generally.
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5. The purpose of this note is two-fold. It seeks, first, to inform governments of the
99 jurisdictions invited to participate in the Track 2 work of the Future of Investment Treaties
work programme on whether it would be better if substantive treaty provisions of older treaties
were more similar to designs found and now almost systematically applied in newer treaties.
Second, the note offers comprehensive insights on the options that are being pursued in relation to
‘fair’ and ‘equitable’ treaty language.

6. The note is structured as follows: Following a Summary of findings, section 1. provides an
overview of the presence of references to ‘fair’ and ‘equitable’ treatment clauses in IIAs and
underline the ambiguity of such earlier designs. Section 2. considers the emergence and
dissemination of new treaty designs and practices explicitly specifying ‘fair’ and ‘equitable’
treatment clauses. Section 3. sets out how the newer designs spread through the treaty population
of individual jurisdictions and the global treaty population. A detailed description of the
methodology in Annex A explains the composition of the survey sample and Annex B contains
the full list of IIAs and related documents that are included in the survey sample.



Summary of findings

7. An assessment of 2,670 investment treaties concluded by the 99 jurisdictions that are
invited to participate in the work on the Future of Investment Treaties, between 1959 and 2023
yields the following findings on the use and design of ‘fair’ and ‘equitable’ treatment clauses:

Trends and approaches to specifying ‘fair’ and ‘equitable’ treatment clauses

o Almost 95% of the treaties in the sample contain references to ‘fair’ and ‘equitable’
treatment. Treaties concluded in the earlier years covered by the sample and in most
recent years do not systematically contain such references.

o Investment treaties reflect different approaches as to the framing of ‘fair’ and
‘equitable’ treatment clauses. Some of these approaches appear to be no longer
pursued, but a large number of treaties with these features remain in force.

o In the sample, the following approaches are observed:

o The most frequently observed approach, present in around 80% of the sample
treaties, is characterised by a reference to ‘fair’ and ‘equitable’ treatment
where the notion and contours of ‘fair’ and ‘equitable’ treatment are not
specified. The use of such unspecified clauses has declined sharply in treaties
concluded after 2003 and has all but ended for new treaties concluded after
2018.

o All recently concluded treaties limit the scope of obligations associated with
‘fair’ and ‘equitable’ treatment, a trend that began in 2001. The limitation is
achieved through a limit ‘fair’ and ‘equitable’ treatment to the minimum
standard of treatment under customary international law. Separately, a smaller
number of treaties contain an exhaustive list of elements that constitute a
breach of ‘fair’ and ‘equitable’ treatment.

o Some recent treaties as well as some very early treaties do not contain an
obligation to provide ‘fair’ and ‘equitable’ treatment among post-
establishment protection standards at all.

o Several other approaches link the scope of ‘fair’ and ‘equitable’ treatment to
“international law” without specifying the relationship, in particular without
clarifying whether international law is a ceiling of the obligations or a
minimum. Similarly, a few treaties contain open-ended lists of aspects that are
contained in the scope of ‘fair’ and ‘equitable’ treatment.

o A few treaties associate ‘fair’ and ‘equitable’ treatment with domestic law of
the treaty parties.

e Only three of the abovementioned approaches appear to be pursued at present: The
limitation of ‘fair’ and ‘equitable’ treatment to the minimum standard of treatment
under customary international law, the specification of the scope of ‘fair’ and
‘equitable’ treatment through a closed list, and the non-inclusion of an obligation to
accord ‘fair’ and ‘equitable’ treatment.
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e Some additional specifications are observed in the context of the principal

approaches. These include:

o Rules on the method to determine whether a specific aspect is part of
customary international law and which party has to bring evidence in this
regard;

o Whether breaches of domestic law of the treaty party of breaches of other
obligations under the treaty constitute a breach of the obligation to provide
‘fair’ and ‘equitable’ treatment.

o A reference to domestic law for the determination of the scope of the ‘fair’
and ‘equitable’ treatment obligation, in addition to another criterion.

The diffusion of new approaches that specify the scope of ‘fair’ and ‘equitable’
treatment throughout the treaty population is slow

o The diffusion of the new approaches to ‘fair’ and ‘equitable’ treatment obligations in

investment treaties is slow. Most countries’ treaty samples continue to contain large
shares of treaties with older designs, despite these jurisdictions’ consistent use of
newer approaches.

An important cause for the slow diffusion of newer designs in the treaty population
is that most treaties with older designs remain in place unchanged. New designs
enter the collective treaty population in relationships that had not previously been
covered by a treaty at all.

The collective treaty population of the 99 jurisdiction that are invited to participate
in the work on the Future of Investment Treaties contains a large proportion of
treaties with old designs. Even if all recently negotiated treaties were to come into
force, the more recent designs would still only feature in around 20% of all treaties
in force.
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1. References to ‘fair’ and ‘equitable’ treatment in investment treaties: Emergence and
earlier designs

1.1. References to ‘fair’ and ‘equitable’ treatment appear early and are an almost
ubiquitous feature in investment treaties

8. The notion of ‘fair’ and ‘equitable’ treatment can be traced to treaty texts prepared in the
late 1940s.° The first reference to “fair” or “equitable” treatment in a BIT was observed in 1961 in
a BIT concluded by Switzerland.!® A similar reference was subsequently introduced by Germany
in its treaties as of 1962.

9. The 1962 version of the OECD Draft Convention on the Protection of Foreign Property'!
also included a provision on ‘fair’ and ‘equitable’ treatment. The provision was placed in its first
article and complemented by an explanation in accompanying notes which stated that the standard
of treatment required under that provision “conforms in effect to the ‘minimum standard’ which
forms part of customary international law”.

10. The Netherlands, in 1963, Italy (1964), and Sweden (1965) were the next countries to
include clauses referring to ‘fair’ and ‘equitable’ treatment in their BITs, before such language
began to appear more broadly in other countries’ BITs. For twenty years, until 1981, the inclusion
of such language was common albeit not systematic. In treaties concluded from 1981 onwards
and until recently, references to ‘fair’ and ‘equitable’ treatment became an almost universal
feature.

11.  Not all treaties contain ‘fair’ and ‘equitable’ treatment obligations. The share of treaties
that follow this approach in annual cohorts has recently grown again. Brazil’s recent series of
treaties — Cooperation and Facilitation Investment Agreements — concluded since 2015, do not
contain language that accords ‘fair’ and ‘equitable’ treatment; some also expressly clarify that the

? References to ‘fair’ and ‘equitable’ treatment had been included in earlier trade and economic

cooperation agreements before they appeared in investment treaties. Examples include the Havana Charter
for an International Trade Organization (1948) and the Economic Agreement of Bogota (1948), neither of
which entered into force. Some treaties of Friendship, Commerce and Navigation contain clauses on ‘fair’
and ‘equitable’ treatment that very closely resemble language later used in the OECD Drafi Convention on
the Protection of Foreign Property and a large number of BITs. Treaties of Friendship, Commerce and
Navigation are not included in the sample of this survey.

10 Switzerland-Tunisia BIT (1961). As described in Annex 1, treaty names in italics indicate treaties that
were not known to be in force or were no longer in force when the assessment was finalised. The status
indication may not be accurate in all instances as the in force-status of investment treaties can often not be
determined with certainty. The validity of terminated treaties under sunset-clauses is not considered for the
indication of the in-force status of a given agreement in this note.

"' The Draft Convention was prepared in the early 1960s by the predecessor OECD Committee of

today’s Investment Committee, which comprised the then 15 OECD Members, and was released in 1962
(and is not identical with the Resolution of the Council on the Draft Convention on the Protection of

Foreign Property of 1967).



http://www.oecd.org/daf/inv/investment-policy/39286571.pdf
https://www.wto.org/english/docs_e/legal_e/havana_e.pdf
https://www.wto.org/english/docs_e/legal_e/havana_e.pdf
http://www.oas.org/juridico/english/treaties/a-43.html
http://www.oecd.org/daf/inv/investment-policy/39286571.pdf
http://www.oecd.org/daf/inv/investment-policy/39286571.pdf
http://www.oecd.org/daf/inv/investment-policy/39286571.pdf
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0084
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0084
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possibility of ‘fair’ and ‘equitable’ treatment being raised in dispute settlement procedures under
the treaties is excluded.!? India’s model treaty of 2016 excludes ‘fair’ and ‘equitable’ treatment
provisions.

12.  As a result of these factors, the share of treaties in annual cohorts that contain references to
“fair’ and ‘equitable’ treatment has declined since 2015, albeit not in a steady manner (Figure 1).

Figure 1. Frequency of references to ‘fair’ and ‘equitable’ treatment in cohorts of bi- or
plurilateral ITAs concluded between 1959 and 2022
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Source: OECD investment treaty database.

13.  Altogether across the overall treaty sample, just under 95% of the investment treaties
concluded by the 99 jurisdictions invited to participate in the Track 2 of the work on the Future of
Investment Treaties since 1959 contain an obligation to grant ‘fair’ and ‘equitable’ treatment.

1.2. Earlier designs leave considerable uncertainty about the notion and scope of the
obligation to afford ‘fair’ and ‘equitable’ treatment

14.  Over the past six decades, references to ‘fair’ and ‘equitable’ treatment have been framed
in different fashions. Characteristic of earlier approaches that dominate treaty practice until the
early 2000s is the absence of interpretative guidance on the notion and scope of the obligation to
provide ‘fair’ and ‘equitable’ treatment.!

12 See, e.g., Brazil-Guyana BIT (2018), Article 4(4): “For greater certainty, the standards of fair and
equitable treatment and full protection and security shall not be used or raised by either Party to this
Agreement as a ground for any dispute settlement procedure in relation to the application or the
interpretation of this Agreement”.

Brazil-Suriname BIT (2018), Article 4(3): “For greater certainty, the standards of ‘fair and equitable
treatment’ and ‘full protection and security’ are not covered by this Agreement and shall not be used as
interpretative standards in investment dispute settlement procedures”.

3 The 1962 version of the OECD Draft Convention on_the Protection of Foreign Property'> had
specified in “notes and comments” “constituting its interpretation” (cf. preamble of the Resolution of the
Council C(67)108 [OECD-LEGAL-0084], adopted on 12 October 1967) that ‘fair’ and ‘equitable’
treatment in the sense of the treaty “conforms in effect to the ‘minimum standard’ which forms part of
customary international law”, (text reproduced in OECD (1962), “Draft Convention on the Protection of



https://www.dea.gov.in/sites/default/files/ModelBIT_Annex_0.pdf
https://aplicacao.itamaraty.gov.br/ApiConcordia/Documento/download/29243
https://aplicacao.itamaraty.gov.br/ApiConcordia/Documento/download/26649
http://www.oecd.org/daf/inv/investment-policy/39286571.pdf
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0084
http://www.oecd.org/daf/inv/investment-policy/39286571.pdf

15.  These earlier approaches include the following:

e The standard of ‘fair’ and ‘equitable’ treatment is mentioned without any
interpretative guidance on the concept. Such unspecified references are by a large
margin the most frequently featured approach in the entire treaty population:'* In the
overall sample, almost 80% of treaties concluded between 1959 and 2023 and which
contain a reference to ‘fair’ and ‘equitable’ treatment in the body of the treaty
feature this approach. The use of the approach declined in the early 2000s, and the
decline accelerated sharply after 2009. No treaty in the sample concluded after 2018
features this design.

e ‘Fair’ and ‘equitable’ treatment is associated with “international law” or
“principles of international law” but the positioning of these bodies of law vis-a-
vis ‘fair’ and ‘equitable’ treatment is not specified beyond the term “in
accordance with”. The association with “principles of international law™" is
observed in 140 occurrences, and with “international law”' in 115 occurrences.'”

e “International law” is positioned as the minimum that treaty parties are required
to afford under ‘fair’ and ‘equitable’ treatment without specifying the scope or
limitations.'® While this approach provides some indication for the interpretation of
the standard of treatment, it nevertheless leaves uncertainty as to the content of the
obligation and its upper limits."”

113

Foreign Property”). BITs that took inspiration from this text did not incorporate text similar to the “notes
and comments”, thus omitting the interpretative guidance that the Draft Convention had contained.

4 See, e.g., Argentina-Switzerland BIT (1991), at its Article 3(2) provides that “Chaque Partie

Contractante assurera sur son territoire un traitement juste et équitable aux investissements des
investisseurs de [’autre Partie Contractante [...]” ; Czech Republic -Bahrain BIT (2007) at its Article 2(2)
provides that “Investments of investors of either Contracting Party shall at all times be accorded fair and
equitable treatment and shall enjoy full protection and security in the territory of the other Contracting
Party”.

15 E.g., France-Lebanon BIT (1996); Canada-Egypt BIT (1996).

16 E.g., Finland-Slovakia BIT (1990); Japan-Myanmar BIT (2013); Korea-Croatia BIT (2005).
17

In the sample of over 2300 agreements, there are a few treaties that approach the issue in slightly
different ways that do not lend themselves to statistical description. Not all of these rare variations are
described here, and the description should thus not be understood as covering all variations that have been
observed.

8 E.g., Belgium/Luxembourg-Thailand BIT (2002) or Belgium/Luxembourg-Azerbaijan BIT (2004).
This latter treaty reads: “Article 3 — Protection des investissements. 1. Tous les investissements, directs ou
indirects, effectués par des investisseurs de l'une des Parties contractantes, jouiront, sur le territoire de
l'autre Partie contractante, d'un traitement juste et équitable. 2. [...] 3. Le traitement et la protection
définis aux paragraphes ler et 2 seront au moins égaux a ceux dont jouissent les investisseurs d’'un Etat
tiers et ne pourront, en aucun cas, étre moins favorables que ceux reconnus par le droit international.”

19" Some treaties contain an unspecified ‘fair’ and ‘equitable’ treatment clause and, separately, state that

parties are obliged to afford at least treatment according to international law. The Energy Charter Treaty is
a prominent but not the only example of this approach. The ECT states, in the same paragraph as the
reference to ‘fair’ and ‘equitable’ treatment, that “[i]n no case shall such Investments be accorded treatment
less favourable than that required by international law”. This note does not take a position on the
interpretation of the two linguistic elements but for the purpose of the statistical description does not
consider this approach as a specification of the notion of ‘fair’ and ‘equitable’ treatment.


http://www.oecd.org/daf/inv/investment-policy/39286571.pdf
http://www.sice.oas.org/Investment/BITSbyCountry/BITs/ARG_Switzerland_f.pdf
https://www.mfcr.cz/assets/cs/media/Dohoda_2012_Dohoda-mezi-Ceskou-republikou-a-Kralovstvim-Bahrajn-o-podpore-a-vzajemne-ochrane-investic-anglicka-verze.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%202103/v2103.pdf
http://www.treaty-accord.gc.ca/text-texte.aspx?id=101524
http://treaties.un.org/doc/Publication/UNTS/Volume%201676/v1676.pdf
http://www.mofa.go.jp/mofaj/files/000022695.pdf
http://www.mofa.go.kr/incboard/faimsif/treaty_popup.jsp?ITEM_ID=8630397710ADB62249257044000BA0F2&ITEM_PARENT_ID=0395CA9D1D6F6FFF492570030001857E
http://treaties.un.org/doc/Publication/UNTS/Volume%202289/v2289.pdf
http://www.etaamb.be/fr/loi-du-09-fevrier-2006_n2006015039.html
https://www.energycharter.org/fileadmin/DocumentsMedia/Legal/ECTC-en.pdf
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e An open-ended list which mentions elements that are included in the scope of
‘fair’ and ‘equitable’ treatment but do not define the scope of the obligation
otherwise. This approach appears in treaties concluded as early as 1983,%° but its use
has been generally rare for several decades and concentrated in treaties concluded by
only a few jurisdictions, and most particularly France. In the treaty sample, France
accounts for the greatest number of treaties that displays language featuring a list-
based approach to specify the contents of ‘fair’ and ‘equitable’ treatment: language
in 44 French BITs specifies that the list is illustrative,?! and another 5 BITs
concluded by France do not state whether the list is illustrative or exhaustive.*

16.  All four of these approaches leave considerable ambiguity as to the scope of obligations
under the clause and offer room for an expansive interpretation.

17. A further approach to determining the scope of ‘fair’ and ‘equitable’ treatment consists of a
reference to domestic law of the respective treaty parties as a qualifier of the obligation to accord
‘fair’ and ‘equitable’ treatment:* Some treaties combine a reference to elements or aspects
relating to international law with a reference to domestic law, thus tying the standard to two sets
of norms, without expressly clarifying the interaction between these two sets.** Such treaty
wording appeared sporadically between 1962 and 2008 in treaties of certain countries and is still
occasionally used.?

20 See, France-Israel BIT (1983).

21

E.g., France-Armenia BIT (1995): “Article 3 — Each Contracting Party undertakes to accord in its
territory and maritime zone just and equitable treatment, in conformity with the principles of international
law, to the investments of nationals and companies of the other Party and to ensure that the exercise of the
right to just and equitable treatment so granted is not impeded either de jure or de facto. — Specifically,
although not exclusively, any restriction on the purchase and transport of raw materials and auxiliary
materials, energy and fuels, and on means of production and exploitation of any kind, any impediment to
the sale and transport of products within the country and abroad, and any other measures having a similar
effect shall be regarded as de jure or de facto impediments to just and equitable treatment. [...]”.

22 E.g., France-Mongolia BIT (1991): “Article 3 — Each Contracting Party shall undertake to accord in

its territory and maritime zone just and equitable treatment, in accordance with the principles of
international law, to the investments of nationals and companies of the other Party and to ensure that the
exercise of the right so granted is not impeded either de jure or de facto. The following shall be considered
as de jure or de facto impediments to just and equitable treatment: any restrictions on the purchase of
transportation of raw materials and secondary materials, energy and fuel, and of means of production and
operation of all kinds, any impediment to the sale or transportation of goods within the country and abroad,
and any other measures having similar effect. [...]”.

23 The Chile-Finland BIT (1993), Article 3(1): “Each Contracting Party shall within its territory in
accordance with its laws and regulations ensure fair and equitable treatment of investments by the
investors of the other Contracting Party.” [Emphasis added]

24 E.g., Finland-Romania BIT (1992), Article 3: “Each Contracting Party shall, subject to its laws and
regulations and in conformity with international law, at all times ensure fair and equitable treatment to the
investments of investors of the other Contracting Party.” [Emphasis added]; Switzerland-Senegal BIT
(1962), France-Panama BIT (1982) and United States-Cameroon BIT (1986). In all, 44 occurrences of this
approach are observed in the sample. The use is concentrated in a few jurisdictions, most notably Finland,
which has 18 occurrences in its sample, corresponding to 22% of its sample treaties.

2 E.g., Colombia-United Arab Emirates BIT (2017).



https://treaties.un.org/doc/Publication/UNTS/Volume%201410/volume-1410-I-23603-English.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%202066/v2066.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%201858/v1858.pdf
http://treaties.un.org/doc/Publication/UNTS/Volume%201926/v1926.pdf
http://www.mae.ro/sites/default/files/tratate/descarcare.php?doc=3307_64.agreement%20of%20investments
http://www.admin.ch/ch/f/rs/c0_946_296_811.html
http://www.admin.ch/ch/f/rs/c0_946_296_811.html
http://www.legifrance.gouv.fr/jo_pdf.do?cidTexte=JORFTEXT000000502589&oldAction=rechExpTexteJorf
http://tcc.export.gov/Trade_Agreements/All_Trade_Agreements/exp_002795.asp
http://apw.cancilleria.gov.co/Tratados/adjuntosTratados/E70CC_EAU_B-ACUERDOANEXOIANEXOIIPROTOCOLOSOBREPROMOCIONPROTECCIONDEINVERSIONES2017-TEXTO.PDF
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18.  Taken together, these approaches are observed in the overwhelming majority of treaties
that contain a reference to ‘fair’ and ‘equitable’ treatment from the beginning in 1962 until the
early 2000s when different approaches begin to emerge (Figure 1).

Figure 2. Approaches to framing ‘fair’ and ‘equitable’ treatment under earlier designs:
share in occurrences
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Note: Only treaties that include a reference to a ‘fair’ and ‘equitable’ treatment obligation in the body of the
treaty are considered for this figure. Shares are provided for treaties rather than treaty-covered relationships;
plurilateral treaties are hence counted once each rather than for the number of relationships that they cover.
Source: OECD Investment Treaty Database.

19.  Another earlier approach consisted of references to ‘fair’ and ‘equitable’ treatment
included exclusively in preambles, rather than in the body of the treaty.?® This approach is
observed in 34 treaties in the sample, all of which were concluded between 1987 and 2005.
Tiirkiye is almost the only jurisdiction that has pursued this practice: 31 of these 34 treaties were
concluded by Tiirkiye, and almost a third of its treaties in the sample contain this feature.?’

26 A greater number of treaties features references to “fair’ and ‘equitable’ treatment in preambles and

also in the body of the text. This practice was observed in treaties concluded by Denmark, the Netherlands,
and Sweden

27 The three other treaties with this feature are Egypt-Azerbaijan BIT (2002); Estonia-Azerbaijan BIT
(2010); and Indonesia-Serbia BIT (2011).



http://www.mfa.gov.eg/Lists/Treaties%20DB/Attachments/50/Investments_en.pdf
https://www.riigiteataja.ee/akt/201032011007
https://www.riigiteataja.ee/akt/201032011007
http://naskahperjanjian.deplu.go.id/uploads-pub/1325_SRB-2011-0006.pdf

16 |

2. Newer treaty practice: explicit clarifications of the scope of ‘fair’ and ‘equitable’
treatment obligations or non-inclusion of such clauses

20. Beginning in 2001, new approaches emerge in the context of ‘fair’ and ‘equitable’
treatment. These approaches are characterised by efforts to explicitly clarify the notion of ‘fair’
and ‘equitable’ treatment and to limit treaty obligations in this area.

21. Three primary approaches have since then been observed in treaty designs with regard to
‘fair’ and ‘equitable’ treatment across the sample. These are described in subsection 2.1 and
include:

o The substance of the ‘fair’ and ‘equitable’ treatment obligation is explicitly limited
to the minimum standard of treatment (MST) under customary international law
(CIL);*

¢ An exhaustive list of elements that qualify the substance of what is due under the
‘fair’ and ‘equitable’ treatment obligation; and

o The treaty does not contain an obligation to provide ‘fair’ and ‘equitable’ treatment
at all, an approach that had likewise been observed infrequently and mainly in very
early treaties.

22. Additional elements are occasionally added to further clarify the scope of the ‘fair’ and
‘equitable’ treatment obligation under a given treaty. They appear in some treaties in conjunction
with the limitation of ‘fair’ and ‘equitable’ treatment to minimum standard of treatment and the
list-approach. These additional elements, described in subsection 2.2, contain lists of elements
that do not constitute breaches of obligations under the ‘fair’ and ‘equitable’ treatment clause or
link these obligations to domestic law of one or both treaty partners.

2.1. Primary approaches to ‘fair’ and ‘equitable’ treatment in recent treaties
23.  Recent designs that have begun to dominate the approach to ‘fair’ and ‘equitable’ treatment

in investment treaties have developed as of 2001. These different designs have not developed
simultaneously, and the relative frequency of their use is very uneven (Figure 3).

2 See on this aspect Gaukrodger, D. (2017), “Addressing the balance of interests in investment treaties:

The limitation of fair and equitable treatment provisions to the minimum standard of treatment under
customary international law”, OECD Working Papers on International Investment, No. 2017/03.



http://dx.doi.org/10.1787/0a62034b-en
http://dx.doi.org/10.1787/0a62034b-en
http://dx.doi.org/10.1787/0a62034b-en
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Figure 3. Frequency of the use of primary approaches to cap obligations under the ‘fair’
and ‘equitable’ treatment provision in IIAs concluded between 1959 and 2022

100%

90% 'fair' and 'equitable’ treatment qualified by closed list of
elements
80%

70% B 'fair' and 'equitable' treatment qualified as at most 'minimum

standard of treatment' or 'in accordance with customary int'l law'
60%
50% treaty does not contain 'fair' and 'equitable' treatment obligation
40%
30%
20%
a
o
o~

frequency of use of different approaches to
dcuments containing reference to FET

limit the notion of FET in treaties and related

10% I

0%

1959
1961
1963
1965
1967
1969
1971
1973
1975
1977
1979
1981
1983
1985
1987
1989
1991
1993
1995
1997
1999
2001
2003 "mm
2005
2007
2011

year of treaty cohort

Source: OECD investment treaty database.

2.1.1. Limiting ‘fair’ and ‘equitable’ treatment obligation to the minimum
standard of treatment under customary international law

24.  The earliest and by far still most frequently used approach to clarify the scope of ‘fair’ and
equitable’ treatment obligations in recent treaties corresponds to an explicit statement that the
‘fair’ and ‘equitable’ treatment obligation corresponds to the minimum standard of treatment
under customary international law. It was first featured in the Joint interpretation related to
NAFTA that the NAFTA parties adopted on 31 July 2001, but can be traced back to the 1962
version of the Draft Convention on the Protection of Foreign Property >

25. The limitation of ‘fair’ and ‘equitable’ treatment to the minimum standard of treatment
under customary international law is observed in two variations:

e ‘fair’ and ‘equitable’ treatment does not require treatment beyond what is
required by the “minimum standard of treatment” under customary international
law;3° and

e covered investors must be afforded treatment in line with the “minimum standard
of treatment” under customary international law, which includes “fair and
equitable” treatment.*!

2 See for more details on the Draft Convention on the Protection of Foreign Property in paragraph 9

above. On NAFTA government views on whether they form part of customary international law relating to
FET, see Gaukrodger, D. (2017), “Addressing the balance of interests in investment treaties: The limitation
of fair and equitable treatment provisions to the minimum standard of treatment under customary
international law”, OECD Working Papers on International Investment, No. 2017/03, p.14.

30 E.g., Canada-Czech Republic BIT (2009); Mexico-Slovakia BIT (2007).
31

E.g., United States-Rwanda BIT (2008): “I. Each Party shall accord to covered investments
treatment in accordance with customary international law, including fair and equitable treatment and full
protection and security. 2. For greater certainty, paragraph 1 prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of treatment to be afforded to covered



https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/nafta-interpr.aspx?lang=eng
https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/nafta-interpr.aspx?lang=eng
http://dx.doi.org/10.1787/0a62034b-en
http://dx.doi.org/10.1787/0a62034b-en
http://dx.doi.org/10.1787/0a62034b-en
http://www.treaty-accord.gc.ca/text-texte.aspx?id=105128
http://treaties.un.org/doc/Publication/UNTS/Volume%202625/Part/volume-2625-I-46762.pdf
http://tcc.export.gov/Trade_Agreements/All_Trade_Agreements/RwandaBIT.asp

18|

26.  Since its introduction into the treaty sample in 2001, the use of the approach that limits the
obligation under ‘fair’ and ‘equitable’ treatment to the minimum standard of treatment under
customary international law has grown steadily. About half of all treaties concluded in the past
decade and which include a ‘fair’ and ‘equitable’ treatment obligation have adopted this approach
to framing the ‘fair’ and ‘equitable’ treatment obligation. As of March 2023, 155 treaties link
‘fair’ and ‘equitable’ treatment to the minimum standard of treatment under customary
international law.*? Given the use of this approach in plurilateral treaties, the design is present in
treaties that cover 396 relationships.

27. A subset of treaties that refer to customary international law to circumscribe the scope of
obligations under the ‘fair’ and ‘equitable’ treatment clause contain additional interpretative
guidance on how the minimum standard of treatment under customary international law is to be
determined in the context of the treaties’ ‘fair’ and ‘equitable’ treatment provision.** In total, this
subset of 51 treaties covers a total of 136 bilateral relationships. The first occurrence of such a
specification appeared in the 2001 joint interpretation of the NAFTA ‘fair’ and ‘equitable’
treatment provision by the NAFTA Parties,** followed by an inclusion in 2003 in United States
FTAs with Chile and with Singapore. In substance, the specification on how the customary
international law standard is to be determined typically refer to “general and consistent state
practice that they follow from a sense of legal obligation”.’> The Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (CPTPP) also contains such language and additionally
clarifies that the burden of proof for all elements falls on the claimant.*®

investments. The concepts of “fair and equitable treatment” and ‘'full protection and security” do not
require treatment in addition to or beyond that which is required by that standard, and do not create
additional substantive rights. The obligation in paragraph 1 to provide: (a) “fair and equitable treatment”
includes the obligation not to deny justice in criminal, civil, or administrative adjudicatory proceedings in
accordance with the principle of due process embodied in the principal legal systems of the world, [...]”

32 E.g., Canada-Czech Republic BIT (2009); Mexico-Slovakia BIT (2007).

3 These treaties and related documents are: Argentina-Chile FTA (2017); Australia-Chile FTA (2008);
Australia-Hong Kong (China) FTA (2019); Australia-Indonesia CEPA (2019); Australia-Korea FTA
(2014); Australia-Peru FTA (2018); Australia-Singapore Amendment (2016); Australia-United States FTA
(2004); Canada-Chile FTA (1996) - Amendment (2017); Canada-China BIT (2012); Canada-Colombia
FTA (2008); Chile-Colombia FTA (2006); Chile-Hong Kong (China) BIT (2016); Chile-Japan EPA (2007);
Chile-United States FTA (2003); China-Mexico BIT (2008); China-Singapore FTA (2008); Colombia-India
BIT (2009) - Joint Interpretative Declaration (2018); Colombia-Korea FTA (2013); Colombia-Peru BIT
(2007); Colombia-Singapore BIT (2013); Colombia-United States FTA (2006); Costa Rica-Peru FTA
(2011); Costa Rica-Singapore FTA (2010); Costa Rica-United Arab Emirates BIT (2017); Japan-Kenva
BIT (2016); Japan-Mongolia EPA (2015); Korea-Peru FTA (2011); Korea-United States FTA (2007);
Mexico-Hong Kong (China) BIT (2020); Mexico-Singapore BIT (2009); Morocco-United States FTA
(2004); Peru-Guatemala FTA (2011),; Peru-Panama FTA (2011); Peru-Singapore FTA (2008); Peru-United
States FTA (2006); Singapore-Sri Lanka FTA (2018); Singapore-Tiurkiye FTA (2015); Singapore-United
States FTA (2003); Tirkiyve-Ukraine BIT (2017); United States-Oman FTA (2006); United States-Rwanda
BIT (2008); United States-Uruguay BIT (2005); CAFTA-DR; Mexico-Central America FTA; Pacific
Alliance FTA; and CPTPP.

34

NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter 11 Provisions (31 July
2001).

35

Chile-United States FTA (2003) for instance states, in Annex 10-A: Customary international law
“results from a general and consistent practice of States that they follow from a sense of legal obligation.”

36 CPTPP (2018), Article 9.23.7 provides: “For greater certainty, if an investor of a Party submits a
claim under this Section, including a claim alleging that a Party breached Article 9.6 (Minimum Standard
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http://international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/colombia-colombie/fta-ale/index.aspx?lang=eng
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http://www.comex.go.cr/tratados/singapur/texto-del-tratado-1/
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https://www.mofa.go.jp/files/000067716.pdf
http://www.acuerdoscomerciales.gob.pe/images/stories/corea/Ingles/09_KPFTA_Investment.pdf
https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta/final-text
https://www.tid.gov.hk/english/ita/ippa/files/IPPAMexico.pdf
http://www.economia.gob.mx/files/Singapur_actual.pdf
http://tcc.export.gov/static/final_text_Morocco_FTA.pdf
http://tcc.export.gov/static/final_text_Morocco_FTA.pdf
http://www.acuerdoscomerciales.gob.pe/images/stories/guatemala/textos_final/Inversion.pdf
http://www.sice.oas.org/Trade/PAN_PER_FTA_s/PAN_PER_ToC_s.asp
http://www.sice.oas.org/TPD/PER_SGP/Final_Texts_PER_SGP_e/index_e.asp
http://www.acuerdoscomerciales.gob.pe/images/stories/eeuu/ingles/Investment.pdf
http://www.acuerdoscomerciales.gob.pe/images/stories/eeuu/ingles/Investment.pdf
https://www.mti.gov.sg/-/media/MTI/improving-trade/IIA/slsfta-chapter-10-investment.pdf
https://www.mti.gov.sg/-/media/MTI/improving-trade/IIA/investment-chapter.pdf
http://tcc.export.gov/static/text_final.pdf
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http://www.mfat.govt.nz/Treaties-and-International-Law/01-Treaties-for-which-NZ-is-Depositary/0-Trans-Pacific-Partnership-Text.php
http://www.sice.oas.org/tpd/nafta/Commission/CH11understanding_e.asp
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https://www.mfat.govt.nz/assets/CPTPP/CPTPP-Text-zipped.zip

2.1.2. Treaty language the specifies the scope of the ‘fair’ and ‘equitable’
treatment obligation through a closed list

28. A second approach to defining the contours of ‘fair’ and ‘equitable’ treatment obligation
relies on an exhaustive list of elements covered by the scope of the obligation. The approach was
first observed in 2009 in the ASEAN-China Investment Agreement (2009)*7 and emerged in
additional treaties beginning in 2016. As of March 2023, it was observed in 8 IIAs. The approach
is observed in some treaties concluded by the European Union, China,*® and Slovakia*® and due to
its occurrence in several plurilateral treaties, it is present in IIAs that cover 98 treaty relationships.

29.  The lists have different length and the items in the list are framed differently. The ASEAN
Comprehensive Investment Agreement (ACIA) and the ASEAN-China Investment Agreement
(2009) specifically define ‘fair’ and ‘equitable’ treatment as the obligation of each Party not to
deny justice in any legal or administrative proceedings.*’ Recent treaties concluded or negotiated
by the EU and Slovakia contain longer lists. These include “denial of justice in criminal, civil or
administrative proceedings”; “fundamental breach of due process including a fundamental breach
of transparency, in judicial and administrative proceedings”; “manifest arbitrariness”; “targeted
discrimination based on manifestly wrongful grounds, such as gender, race or religious belief”;
and “abusive treatment of investors such as coercion, duress and harassment”.*! These lists are

exhaustive but can be extended by agreement of the treaty Parties.
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of Treatment), the investor has the burden of proving all elements of its claims, consistent with general
principles of international law application to international arbitration.” [Emphasis added]

37 The sole item in the “list” describing the scope of ‘fair’ and ‘equitable’ treatment in “the obligation of

each Party not to deny justice in any legal or administrative proceedings”, ASEAN-China Investment
Agreement, Article 7(2)(a).

3 See, ASEAN-China Investment Agreement (2009), Article 7.
3 See, Slovakia-Iran BIT (2016).

40 ASEAN-China Investment Agreement (2009): Article 7 “I. Each Party shall accord to investments of
investors of another Party fair and equitable treatment and full protection and security. 2. For greater
certainty: (a) fair and equitable treatment refers to the obligation of each Party not to deny justice in any
legal or administrative proceedings; and (b) full protection and security requires each Party to take such
measures as may be reasonably necessary to ensure the protection and security of the investment of
investors of another Party.” See also ACIA, Article 11 (which contains substantially similar wording).

4l Comprehensive Economic_and Trade Agreement (CETA, concluded between the EU, its Member

States and Canada), Article 8.10; Slovakia-lran BIT (2016). The EU-Viet Nam Investment Protection
Agreement also contains a similar list approach. Recent treaties concluded by the EU and Slovakia are the
first ones in the sample that refer to an investor’s “legitimate expectations”. Legitimate expectations are not
a listed element of the ‘fair’ and ‘equitable’ treatment provisions in those treaties. Neither the EU-
Singapore Investment Protection Agreement, EU-Viet Nam Investment Protection Agreement nor CETA or
the Colombia-France BIT (2014), taking into account the Joint Interpretative Declaration (2020), for
instance frame the frustration of “legitimate expectations” as a breach of ‘fair’ and ‘equitable’ treatment in
its own right. Rather, they provide that certain legitimate expectations arising from certain specific
representations may be taken into account in connection with consideration of whether there has been a
breach of the listed elements of the ‘fair’ and ‘equitable’ treatment obligation (see e.g., CETA
Article 8.10(4); EU-Singapore Investment Protection Agreement, Article 2.4(3)).



https://www.asean.org/wp-content/uploads/images/archive/22974.pdf
http://investasean.asean.org/files/upload/Doc%2005%20-%20ACIA.pdf
http://investasean.asean.org/files/upload/Doc%2005%20-%20ACIA.pdf
https://www.asean.org/wp-content/uploads/images/archive/22974.pdf
https://www.asean.org/wp-content/uploads/images/archive/22974.pdf
http://www.cn-asean.org/uploadfile/2016/0522/20160522102633845.pdf
http://www.cn-asean.org/uploadfile/2016/0522/20160522102633845.pdf
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http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
http://www.rokovania.sk/File.aspx/ViewDocumentHtml/Mater-Dokum-195667?prefixFile=m_
http://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157393.pdf
http://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157393.pdf
http://trade.ec.europa.eu/doclib/press/index.cfm?id=961
http://trade.ec.europa.eu/doclib/press/index.cfm?id=961
http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437
http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
https://www.legifrance.gouv.fr/download/pdf?id=q58LaTunlEa8KPC9V_dwn5amK3rPi_17RppCmjQKzcU=
http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
http://trade.ec.europa.eu/doclib/press/index.cfm?id=961
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2.1.3. Non-inclusion of ‘fair’ and ‘equitable’ treatment obligations in recent
treaties

30. Over many years, investment treaties almost systematically included ‘fair’ and ‘equitable’
treatment clauses among the substantive clauses of the treaty. However, there were exceptions,
and thirty-nine bilateral treaties in the sample do not contain references to ‘fair’ and ‘equitable’
treatment. The approach saw increased popularity beginning in 2015 in treaties concluded by
Brazil that did not contain ‘fair’ and ‘equitable’ treatment clauses.*> Some of these recent treaties
explicitly state that the obligation to afford ‘fair’ and ‘equitable’ treatment is not provided for
under the treaty.*

2.2. Additional limitations and clarifications

31.  Further clarifications have emerged in the context of clauses that either limit the scope of
‘fair’ and ‘equitable’ treatment obligations to the minimum standard of treatment under
customary international law or list the items that fall under the ‘fair’ and ‘equitable’ treatment
obligations exhaustively. These clarifications state that certain actions are not covered by the
‘fair’ and ‘equitable’ clause or that certain circumstances do not constitute a breach of the
obligation. As of March 2023, such additional clarifications were observed rarely.

e Starting with the Australia-Singapore FTA as revised in 2016, and followed by the
CPTPP signed in March 2018 and the KORUS as revised in 2018, several treaties
include clarifications stating that “[f]or greater certainty, the mere fact that a Party
takes or fails to take an action that may be inconsistent with an investor’s
expectations does not constitute a breach of [the minimum standard of treatment,
which incorporates fair and equitable treatment], even if there is loss or damage to
the covered investment as a result”.** Another example appears in several recent
Australian treaties, among others, which state that: “[f]or greater certainty, the mere
fact that a subsidy or grant has not been issued, renewed or maintained, or has been
modified or reduced, by a Party, does not constitute a breach of this Article, even if
there is loss or damage to the covered investment as a result.”*

Treaties that incorporate a list approach occasionally contain similar clarifications.
The EU-Singapore Investment Protection Agreement for example clarifies that it
excludes liability for mere regulation that interferes with an investor’s

42 By March 2023, 15 bilateral treaties concluded by Brazil had this feature. Also, the MERCOSUR
Protocol on Investment Cooperation and Facilitation does not include a ‘fair’ and ‘equitable’ treatment
obligation.

4 E.g. Brazil-Suriname CIFA (2018) , Brazil-United Arab Emirates CIFA (2019) and MERCOSUR
Protocol on Investment Cooperation and Facilitation.

a4 E.g., Argentina-Japan BIT (2018); Australia-Peru FTA (2018); Australia-Hong Kong (China)
Investment Agreement (2019); Australia-Indonesia CEPA (2019); Hong Kong (China)-Mexico Investment
Agreement (2020). Recent EU treaties such as the EU-Singapore Investment Protection Agreement and the
EU-Viet Nam Investment Protection Agreement also contain clarifications relating to investor expectations.
However, they clarify certain exclusions of liability generally rather than referring specifically to the ‘fair’
and ‘equitable’ treatment provision. They are addressed below.

45 Australia-Singapore FTA (2003). as amended in 2016, Article 6(5); Australia-Peru FTA (2018),
Article 8.6(5); Australia-Uruguay BIT (2019), Article 4(5); Australia-Indonesia CEPA (2019), Article
14.2(3). See also CETA (2016), Article 8.9(3); CPTPP (2018), Article 9.6(5).



https://www.dfat.gov.au/trade/agreements/in-force/safta/official-documents/Pages/default.aspx
https://www.mfat.govt.nz/assets/CPTPP/CPTPP-Text-zipped.zip
https://ustr.gov/trade-agreements/free-trade-agreements/korus-fta/final-text
https://trade.ec.europa.eu/doclib/press/index.cfm?id=961
https://legislativo.parlamento.gub.uy/temporales/S2018050635-007187115.pdf
https://legislativo.parlamento.gub.uy/temporales/S2018050635-007187115.pdf
https://aplicacao.itamaraty.gov.br/ApiConcordia/Documento/download/26649
https://concordia.itamaraty.gov.br/detalhamento-acordo/12265?tipoPesquisa=2&TipoAcordo=BL&TextoAcordo=OCDE
https://legislativo.parlamento.gub.uy/temporales/S2018050635-007187115.pdf
https://legislativo.parlamento.gub.uy/temporales/S2018050635-007187115.pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kqWjmJg=&tipo=kg==&id=kp6nm5M=&caso=pdf
https://dfat.gov.au/trade/agreements/in-force/pafta/full-text/Pages/fta-text-and-associated-documents.aspx
https://www.tid.gov.hk/english/ita/fta/hkaufta/files/investment_agreement.pdf
https://www.tid.gov.hk/english/ita/fta/hkaufta/files/investment_agreement.pdf
https://dfat.gov.au/trade/agreements/not-yet-in-force/iacepa/iacepa-text/Pages/default.aspx
https://www.tid.gov.hk/english/ita/ippa/files/IPPAMexico.pdf
https://www.tid.gov.hk/english/ita/ippa/files/IPPAMexico.pdf
https://dfat.gov.au/trade/agreements/in-force/safta/official-documents/Pages/default.aspx
https://dfat.gov.au/trade/agreements/in-force/pafta/full-text/Pages/fta-text-and-associated-documents.aspx
https://dfat.gov.au/trade/investment/Documents/agreement-between-australia-and-uruguay-on-the-promotion-and-protection-of-investments.pdf
https://dfat.gov.au/trade/agreements/not-yet-in-force/iacepa/iacepa-text/Documents/iacepa-chapter-14-investment.pdf
http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
https://www.mfat.govt.nz/assets/CPTPP/CPTPP-Text-zipped.zip

expectations.*® The EU-Viet Nam Investment Protection Agreement clarifies that
“[f]or greater certainty, this Chapter shall not be interpreted as a commitment from a
Party that it will not change its legal and regulatory framework, including in a
manner that may negatively affect the operation of investments or the investor’s
expectations of profits.”

e The ASEAN-China Investment Agreement (2009) states that “a breach of another
provision of this Agreement, or of a separate international agreement, shall not
establish that there has been a breach of this Article.” A similar rule is established,
for example, in the Hungary-United Arab Emirates BIT (2021),* in China-Tiirkiye
BIT (2015),*® in the Colombia-France BIT (2014),* and in the modernised Canada-
Chile Free Trade Agreement (2019).%°

e The Hungary-United Arab Emirates BIT (2021) further provides that “the fact that a
measure violates a provision of national law does not in itself constitute a violation
of this article” and assigns the decision on “whether one of the Contracting Parties
has acted inconsistently with the obligations contained in [the article containing the
clause on ‘fair’ and ‘equitable’ treatment]” to a court. A similar provision is found in
the modernised Canada-Chile Free Trade Agreement (2019).%!

32.  Newer treaty practice with regards to ‘fair’ and ‘equitable’ treatment obligations can be
summarised as shown in Figure 4.

4 Tt states that “[flor greater certainty, the mere fact that a Party regulates, including through a

modification to its laws, in a manner which negatively affects an investment or interferes with an investor’s
expectations, including its expectations of profits, does not amount to a breach of an obligation under this
Chapter.”

47 The agreement states “5. A claim for breach of this Article may not be based on a breach of any other

provision of this Agreement or any other international agreement.”

4 The agreement states, in article 2 (5): “A determination that there has been a breach of other Articles

of this Agreement, or articles of other agreements, does not establish that there has been a breach of this
Article.”

4 Colombia-France BIT (2014), Article 4(1), which states: “La constatation d’une violation d’une autre

disposition du présent Accord ou d’un autre accord international n’implique pas une violation de ce
standard.”

30 The modernised Canada-Chile Free Trade Agreement (2019), Article G-05 [minimum standard of
treatment] (4.) states: “A determination that there has been a breach of another provision of this Agreement,
or of a separate international agreement, does not establish that there has been a breach of this Article.”

51" The modernised Canada-Chile Free Trade Agreement (2019), Article G-05 (5.) states: “For greater
certainty, the fact that a measure breaches domestic law does not, in and of itself, establish a breach of this
Article. [...]”
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https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157393.pdf
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https://www.resmigazete.gov.tr/eskiler/2020/10/20201001M1-3.pdf
https://www.resmigazete.gov.tr/eskiler/2020/10/20201001M1-3.pdf
https://www.legifrance.gouv.fr/download/pdf?id=q58LaTunlEa8KPC9V_dwn5amK3rPi_17RppCmjQKzcU=
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/chile-chili/index.aspx?lang=eng#a2
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/chile-chili/index.aspx?lang=eng#a2
https://net.jogtar.hu/jogszabaly?docid=A2100108.TV&celpara=&searchUrl=/jogszabaly-kereso%3Fsorszam%3D%26para%3D%26tipus%3D
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/chile-chili/index.aspx?lang=eng#a2
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/chile-chili/index.aspx?lang=eng#a2
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/chile-chili/index.aspx?lang=eng#a2
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Figure 4. Simplified structure of design choices with respect to ‘fair’ and ‘equitable’
treatment in recent investment treaties
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3. The new treaty practice remains marginal in the overall treaty population despite its
near-consistent use in more recent treaties

33. Individual jurisdictions have adopted the more recent designs of ‘fair’ and ‘equitable’
treatment clauses that delimit the scope of obligations or of non-inclusion of ‘fair’ and ‘equitable’
treatment clauses to different degrees of consistency and at different points in time; plurilateral
agreements that contain the newer designs play a sizable role in their dissemination (section 3.1).
Collectively, the adoption of the approach that began over two decades ago has not yet
significantly changed the state of affairs in the overall treaty population and about 80% of the
treaties in force feature designs that are no longer pursued (section 3.2).

3.1. Adoption of newer designs by individual jurisdictions and in the context of
plurilateral treaties

34. Between the first adoption of the more recent approaches to ‘fair’ and ‘equitable’ treatment
in investment treaties in 2001 and early 2023, all jurisdictions that participate in the Track 2 work
have concluded new bilateral or plurilateral investment agreements, and 87 of these jurisdictions
have either applied a limiting clarification on the scope of ‘fair’ and ‘equitable’ treatment
obligations or have omitted including a ‘fair’ and ‘equitable’ treatment obligation from at least
one of their respective treaties.

35.  Plurilateral treaties play a major role in the dissemination of the feature. The presence of
newer designs to ‘fair’ and ‘equitable’ treatment obligations — explicit limitations or absence of
“fair’ and ‘equitable’ treatment obligations — in some countries’ samples is shaped predominantly
by participation in plurilateral arrangements. Of the 23 plurilateral arrangements in the sample, 19
contain newer designs to ‘fair’ and ‘equitable’ treatment and introduce this feature into 353
bilateral relationships — well over twice as many as the 150 bilateral arrangements that contain the
feature. Plurilateral arrangements contain recent designs of ‘fair’ and ‘equitable’ treatment
clauses much more frequently than bilateral treaties: only 18% of bilateral treaties concluded
since July 2001 contain a recent design with respect to ‘fair’ and ‘equitable’ treatment, while just
under 80% of plurilateral arrangements have this feature.

36. Individual jurisdictions have begun to pursue this course of action at different times and
have applied it with different degrees of regularity. Figure 5 shows at what time individual
jurisdictions have adopted one of the three current approaches to ‘fair’ and ‘equitable’ treatment
for the first time, and when this practice became consistent, i.e., it was used in all of that
jurisdiction’s subsequent agreements.
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Figure 5. Adoption and consistent use of approaches to limit the scope of ‘fair’ and
‘equitable’ treatment obligations or non-inclusion of such obligations

United States (18)
Mexico (42)
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India (53)
United Arab Emirates (24)
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Ireland (3)
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United Kingdom (12)
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China (64)
Viet Nam (78)
Malaysia (47)
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Note: Only jurisdictions which have the feature at least once are shown. Numbers in brackets for each country
show how many treaty relationships were created or amended between 31 July 2001 and March 2023,
irrespective of whether they contain the feature.

Source: OECD Investment Treaty Database.
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37. Different degrees of recent treaty making activity, early adoption and early consistent
adoption have led to varying degrees in which the newer designs are reflected in individual
countries’ recent treaty samples. Figure 6 documents the share of relationships in which treaty
arrangements were established since 31 July 2001 — when what is identified as recent approaches
to ‘fair’ and ‘equitable’ treatment began — and 31 December 2022. Figure 6 also documents the
significant role that plurilateral arrangements have had in the dissemination of the feature in the
treaty sample. Absence of ‘fair’ and ‘equitable’ treatment clauses or presence of language that
explicitly clarifies the scope of the notion of ‘fair’ and ‘equitable’ treatment appears relatively
more frequently in plurilateral arrangements and in comprehensive preferential trade agreements
than in bilateral or stand-alone investment treaties.

Figure 6. Share of treaty relationships concluded since 2001 in which ‘fair’ and ‘equitable’
treatment obligations are explicitly limited or in which ‘fair’ and ‘equitable’ treatment is
not granted

share of relationships in which 'fair' and 'equitable’ treatment is explicitly

100% # share of relationships since 2001 in which 'fair' and 'equitable’
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treatment is explicitly limited - based on bilateral arrangement
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m share of relationships since 2001 which do not grant 'fair' and
'equitable' treatment - based on bilateral arrangement
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limited or not granted

w
o
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Note: Considers only arrangements made since 31 July 2001, regardless of in-force status of the underlying
arrangement. Numbers in brackets next to country names show the number of overall relationships in the
sample that were concluded, amended, or complemented by the country through a bilateral or plurilateral
instrument between 31 July 2001 and 31 December 2022, irrespective of the choice with regard to ‘fair’ and
‘equitable’ treatment.

Source: OECD Investment Treaty Database.

3.2. Despite frequent use of these three approaches in newly concluded treaties, a
large stock of treaties with old designs with respect to ‘fair’ and ‘equitable’
treatment remains in force

38.  Despite the frequent use of recent design features with respect to ‘fair’ and ‘equitable’
treatment — explicit language that limits the scope of obligations or non-inclusion of ‘fair’ and
‘equitable’ treatment obligations — unspecified or ambiguously scoped ‘fair’ and ‘equitable’
treatment clauses are in force in over 1,800 treaty relationships as of March 2023.

39. The slow change results from the sizable stock of treaties that contain unspecified
references to ‘fair’ and ‘equitable’ treatment obligations and the relatively small number of
replacements, amendments, or terminations of existing treaties with unspecified ‘fair’ and

treatment is explicitly limited - based on plurilateral arrangement
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‘equitable’ treatment clauses.’? In fact, most relationships that were treaties that feature recent
designs with regards to ‘fair’ and ‘equitable’ treatment cover relationships that were not
previously covered by treaties, thus leaving treaties with older designs in place. In all, the newer
design was established in 230 relationships where no treaty coverage existed beforehand; in
contrast, in only 70 occurrences, the feature was introduced in the context of a wholesale
replacement of an existing treaty. The spread of the feature in recent treaties makes thus only a
very limited contribution to addressing the issue of unspecified ‘fair’ and ‘equitable’ treatment
clauses in treaties with older designs.

40.  As aresult of the large stock of treaties that remain in force and which display unspecified
‘fair’ and ‘equitable’ treatment clauses, the proportion of these older treaties is typically
considerably higher in individual jurisdictions’ treaty stocks than in their subsets of recent
treaties. Figure 7 below documents that even those jurisdictions whose recent treaties contain
predominantly or exclusively more recent designs still have a higher number of treaties that
feature old designs in their samples.

Figure 7. Share of individual countries’ relationships that contain explicit caps on ‘fair’
and ‘equitable’ treatment or do not grant such treatment: jurisdictions entire treaty sets
versus post-2001 treaty sets
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Note: Only relationships based on treaties in force or those that could be expected to come into the force in
the future are considered for both the period 1959-2022 and 2001-2022. Assessment of treaty content is made
of the rules that govern the treaty-relationship as of 31 December 2022, that is, later amendments of other
side-agreements are taken into account for the assessment of the content of the treaty.

Source: OECD Investment Treaty Database.

41. A similar observation applies to the collective treaty population of the 99 jurisdictions that
are invited to participate in Track 2 work. Unspecified or ambiguous designs of ‘fair’ and
‘equitable’ treatment obligations continue to dominate the collective treaty population.

42.  Unless jurisdictions adopt a structurally different approach to incorporate the designs that
they are now almost consistently using with regard to ‘fair’ and ‘equitable’ treatment clauses into
the stock of their existing treaties, the outlook in the medium term suggests relative stasis. Even if
all agreements concluded as of March 2023 were to come into effect, and if all treaties that are

52 The termination of intra-EU BITs temporarily increases the number of terminations without

replacements, and a few jurisdictions have terminated a sizable number of their treaties in recent years.
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planned or scheduled to be terminated exit the treaty population, and all negotiated treaty
replacements come into force, the share of treaties that explicitly specify ‘fair’ and ‘equitable’
treatment clauses would still be relatively low and apply in around 18% of the entire population
of treaty-covered relationships. Further, treaties that do not provide for ‘fair’ and ‘equitable’
treatment at all would govern 5% of relationships under this scenario. An unspecified reference to
‘fair’ and ‘equitable’ treatment would still stand in over two thirds of treaty-covered relationships
(Figure 8).

Figure 8. Diffusion of designs that explicitly specify ‘fair’ and ‘equitable’ treatment
through the overall treaty population and prospects for future developments
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Note: Graph shows relationships in force on 31 December of the indicated year. No deduction has been made
for existing treaties that would likely be replaced by concluded treaties that had not come into force at by end-
February 2021. The number of these treaties that may be replaced is low and for some treaties transitional
arrangements are not yet set.

Source: OECD Investment Treaty Database.
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Annex A. Survey sample and methodology

Sample composition

43. The sample for this survey consists of 2,617 investment treaties and related documents that
the 99 jurisdiction that are invited to participate in the Track 2 Project™ have concluded with any
other jurisdiction between 1959 and 17 March 2023.%*

44.  The concept of “investment treaty” is increasingly fluid as traditionally assumed defining
features — foremost the presence of post-establishment protection content — are no longer present
in some treaties. For the purpose of this survey, “investment treaties” are nonetheless understood
as treaties that contain post-establishment protection content, given that rules on ‘fair’ and
‘equitable’ treatment are part of that subset of rules. Treaties with investment content that do not
include any post-establishment protection provisions are not included in the sample.

45. The vast majority of the documents in the sample are bilateral investment treaties.
Investment chapters in bilateral preferential trade agreements with investment provisions as well
as 25 plurilateral agreements with investment provisions — signed by at least one jurisdiction that
participates in the Track 2 Project — are also included in the sample. For plurilateral arrangements,
only relationships that involve at least one participant in the Track 2 Project are considered.

46. Three plurilateral treaties are excluded from the statistical assessment in this study: the
Energy Charter Treaty, the Agreement for Promotion, Protection and Guarantee of Investments
among Member States of the Organisation of the Islamic Conference, and the Unified Agreement
for the Investment of Arab Capital in the Arab States. Several different reasons motivate this
choice: The signature and in-force status of the Unified Agreement for the Investment of Arab
Capital in the Arab States for individual economies cannot be determined with any degree of
certainty from authoritative, publicly accessible sources. All three agreements cover a very

53 The invited jurisdictions are Albania, Algeria, Angola, Argentina, Armenia, Australia, Austria,

Azerbaijan, Bahrain, Bangladesh, Belgium, Benin, Bosnia and Herzegovina, Brazil, Bulgaria, Burkina
Faso, Cameroon, Canada, Chile, China, Colombia, Costa Rica, Cote d'Ivoire, Croatia, Czech Republic,
Denmark, Ecuador, Egypt, Estonia, Ethiopia, Finland, France, Georgia, Germany, Ghana, Greece, Guinea,
Hungary, Iceland, India, Indonesia, Ireland, Israel, Italy, Japan, Jordan, Kazakhstan, Kenya, Korea,
Kosovo, Kuwait, Latvia, Lithuania, Luxembourg, Malaysia, Mali, Mauritius, Mexico, Moldova, Mongolia,
Montenegro, Morocco, Mozambique, Namibia, Netherlands, New Zealand, Nigeria, North Macedonia,
Norway, Oman, Pakistan, Paraguay, Peru, Philippines, Poland, Portugal, Qatar, Romania, Saudi Arabia,
Senegal, Serbia, Singapore, Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Thailand,
Tunisia, Tiirkiye, Ukraine, United Arab Emirates, United Kingdom, United States, Uruguay, Uzbekistan,
Viet Nam, European Union.

3% Where the term “jurisdiction” is used in this report, it does not imply any judgement by the OECD as

to the legal or other status of any territorial entity. Belgium and Luxembourg have concluded many treaties
jointly as the “Belgium-Luxembourg Economic Union”; while they constitute a joint treaty partner, this
report counts the Belgium-Luxembourg Economic Union as two jurisdictions and produces data separately
for the two jurisdictions, but counts treaties concluded by the Belgium Luxembourg Economic Union only
once.



significant number of relationships that would make remaining data unreadable: the Energy
Charter Treaty and the Agreement for Promotion, Protection and Guarantee of Investments
among Member States of the Organisation of the Islamic Conference cover potentially over 3,300
relationships and would eclipse data documenting developments by their sheer number. Treaty
relationships established by the three treaties also coexist in many relationships with other
investment treaty arrangements with uncertain results for the obligations with respect to ‘fair’ and
‘equitable’ treatment obligations in relationships that are covered by several treaties with often
diverging framings of obligations.

47. Overall, the treaties or related texts in the sample cover 3,341 bilateral relationships.
Figure A A.1 shows the distribution of new treaties and treaty relationships included in the
sample in annual cohorts.

Figure A A.1. Sample composition: treaties and treaty-covered relationships 1959-2022
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Source: OECD Investment Treaty Database.

48. The primary considerations for the inclusion of a document into the treaty sample were
reliability and authenticity of the document texts. The sample includes thus only documents that
were available from government websites of jurisdiction that participate in the Track 2 Project or,
rarely, websites of the governments of their treaty partners, as well as websites maintained by
international or regional organisations.”® Agreements were only included if an authentic text was
available in a language accessible to the Secretariat (English, French, German, Italian, Spanish,
Portuguese, Arabic). The assessment of the treaty content was made for one authentic language
only, which may not have been the language in which the treaty has been negotiated or which is

3 These include the United Nations Treaties series, the website of the Organisation of American States

and the EFTA website. UNCTAD?’s treaty collection was not used for concerns about unsigned or invalid
versions, other than to fill gaps and only if the document file made available on the database showed a scan
of a signed and dated original text.
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the determining language in cases of deviations. Translations towards the authentic language that
has been used for the assessment of a given treaty may have contributed to linguistic variance.

49.  Given the limitations to availability of treaty texts, the sample may not in all cases be
representative and may be biased for a number of reasons. Some treaties, especially those signed
just before the finalisation of the survey may not be accessible on publicly available databases
used for this survey. The full list of treaties and related arrangements included in the sample is
available in Annex B.

50. Treaties and amendments have been included in the sample regardless of whether they are
in force. Treaties that are not known to be in force or that are known to no longer be in force are
shown in italics in this document.®® For certain assessments as indicated in the text or notes to
figures, only future-oriented treaties were considered; future-oriented treaties are those
arrangements that were known to be in force in October 2022 or were expected to enter into force
in the future. Treaties that are “expected to come into force” are those that have been signed but
have not yet entered into effect. Some treaties that have been signed but for which at least one
signatory has declared it will not bring into effect, are not counted in this group. Treaties that
have been superseded or terminated are also excluded from the group of future-oriented treaties;
treaties that are suspended are likewise treated as belonging to this group even though they may
theoretically return to force in the future.

Treatment of amendments and side-agreements

51. Many treaties in the sample have been amended after their initial conclusion or
complemented by side agreements such as joint interpretations. These documents were likewise
assessed for this study. For purposes of the presentation, in particular for the description of
developments over time, such joint interpretations and amendments are treated as if a new treaty
with the features had replaced an existing treaty. The signature date of the amendment or side-
agreement determines the inclusion of the arrangement in a cohort.

Treatment of coexisting treaty arrangements in a given bilateral relationship

52. In many instances, bilateral relationships are simultaneously covered by more than one
treaty. In individual cases, up to five investment treaties exist simultaneously in a bilateral
relationship. The interaction of the provisions of these arrangements with each other is rarely
clarified in treaties themselves and is uncertain overall. Simultaneous coexistence is not to be
confounded with treaty replacements, where only one of the treaties — the old or the new treaty —
is in force at a given point in time.

53.  For the purpose of this study, simultaneous co-existence is not resolved. Rather, treaty
relationships established by a given bilateral relationship are accounted for independently as if
they were established in different bilateral relationships.

54. “Suspended” treaties are treated, for the purpose of this study, as if there were no longer in
force. Suspension of a treaty is used by some jurisdictions in cases of replacements, often of a

6 This does not apply systematically to plurilateral arrangements that can be in force for some of its

signatories but not for others. Only when the agreement is not in force for any of its signatories is the treaty
name shown in italics.
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BIT that is being replaced by a PTA, where the termination of the newer treaty would lead to a
revival of the suspended earlier treaty.”” No practical occurrences of such revival are known.

57 For further details see Pohl, J. (2013), “Temporal Validity of International Investment Agreements: A

Large Sample Survey of Treaty Provisions”, OECD Working Papers on International Investment,
No0.2013/04, OECD Publishing, Paris, https://doi.org/10.1787/5k3tsjslSfvh-en, p.15.



https://doi.org/10.1787/5k3tsjsl5fvh-en

32

Annex B. List of treaties and related documents in the sample

55. This Annex contains the list of treaties and related documents that are included in the
sample of this study. Treaties and documents in italics were, according to publicly available
information accessed by the Secretariat, not yet or no longer in force at the time the survey was
concluded on 17 March 2023. The treaties are listed in alphabetical order for each country,
resulting in a double listing of individual treaties concluded between participants in the Track 2
Project, under both economies. Plurilateral agreements included in the sample are shown at the
end of the list. The electronic version of the present document provides — some rare exceptions
aside — access to the full text of the treaty through a hyperlink under the treaty name; some

documents may no longer be available at the electronic address as time passes.

Albania-Austria BIT (1993)
Albania-Belgium/Luxembourg BIT (1999)
Albania-Bulgaria BIT (1994)
Albania-China BIT (1993)
Albania-Croatia BIT (1993)
Albania-Croatia BIT (1993) - Protocol (2009)
Albania-Cyprus BIT (2010)”
Albania-Czech Republic BIT (1994)
Albania-Denmark BIT (1995)
Albania-Egypt BIT (1993)
Albania-Finland BIT (1997)
Albania-France BIT (1995)
Albania-Germany BIT (1991)
Albania-Greece BIT (1991)
Albania-Hungary BIT (1996)

" Note by the Republic of Tiirkiye: The
information in this document with
reference to “Cyprus” relates to the
southern part of the Island. There is no
single authority representing both
Turkish and Greek Cypriot people on
the Island. Tirkiye recognises the
Turkish Republic of Northern Cyprus
(TRNC). Until a lasting and equitable
solution is found within the context of
the United Nations, Tiirkiye shall
preserve its position concerning the
“Cyprus issue”.

Note by all the European Union Member
States of the OECD and the European
Union: The Republic of Cyprus is
recognised by all members of the United
Nations with the exception of Tiirkiye.
The information in this document relates
to the area under the effective control of
the Government of the Republic of
Cyprus.]

Albania-Israel BIT (1996)
Albania-Italy BIT (1991)
Albania-Korea BIT (2003)
Albania-Kosovo BIT (2016)
Albania-Lithuania BIT (2007)
Albania-Malaysia BIT (1994)
Albania-Malta BIT (2011)
Albania-Netherlands BIT (1994)
Albania-Poland BIT (1993)
Albania-Portugal BIT (1998)
Albania-Romania BIT (1994)
Albania-Russian Federation BIT (1995)
Albania-Slovenia BIT (1997)
Albania-Spain BIT (2003)
Albania-Sweden BIT (1995)
Albania-Switzerland BIT (1992)
Albania-Tunisia BIT (1993)
Albania-Tiirkiye BIT (1992)
Albania-Ukraine BIT (2002)
Albania-United Kingdom BIT (1994)
Albania-United States BIT (1995)
Algeria-Argentina BIT (2000)
Algeria-Austria BIT (2003)
Algeria-Belgium/Luxembourg BIT (1991)
Algeria-Bulgaria BIT (1998)
Algeria-China BIT (1996)
Algeria-Czech Republic BIT (2000)
Algeria-Denmark BIT (1999)
Algeria-Egypt BIT (1997)
Algeria-Finland BIT (2005)
Algeria-France BIT (1993)
Algeria-Germany BIT (1996)
Algeria-Greece BIT (2000)
Algeria-Indonesia BIT (2000)
Algeria-Jordan BIT (1996)
Algeria-Korea BIT (1999)
Algeria-Malaysia BIT (2000)
Algeria-Netherlands BIT (2007)
Algeria-Portugal BIT (2004)
Algeria-Romania BIT (1994)
Algeria-Russian Federation BIT (2006)
Algeria-South Africa BIT (2000)
Algeria-Spain BIT (1994)
Algeria-Sweden BIT (2003)
Algeria-Switzerland BIT (2004)
Algeria-Tunisia BIT (2006)
Algeria-Tiirkiye BIT (1998)
Angola-Brazil CIFA (2015)
Angola-France BIT (2008)
Angola-Germany BIT (2003)
Angola-Italy BIT (1997)
Angola-Portugal BIT (1997)
Angola-South Africa BIT (2005)
Angola-United Kingdom BIT (2000)
Argentina-Algeria BIT (2000)
Argentina-Armenia BIT (1993)
Argentina-Australia BIT (1995)
Argentina-Austria BIT (1992)
Argentina-Belgium/Luxembourg BIT (1990)


https://www.ris.bka.gv.at/Dokumente/BgblPdf/1995_372_0/1995_372_0.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%202227/v2227.pdf
http://www.wipo.int/wipolex/en/other_treaties/text.jsp?file_id=245973
http://tfs.mofcom.gov.cn/aarticle/h/au/201002/20100206775689.html?2986677444=125959334
http://narodne-novine.nn.hr/clanci/medunarodni/1994_02_2_6.html
http://narodne-novine.nn.hr/clanci/medunarodni/2009_05_4_33.html
https://treaties.un.org/doc/Publication/UNTS/Volume%202800/v2800.pdf
http://www.mfcr.cz/assets/cs/media/Dohoda_2012_Dohoda-mezi-Ceskou-republikou-a-Albanskou-republikou-o-podpore-a-vzajemne-ochrane-investic-anglicka-verze.pdf
https://treaties.un.org/doc/Publication/UNTS/No%20Volume/55250/Part/I-55250-08000002800639e7.pdf
file:///C:/Users/pohl_j/AppData/Local/Microsoft/Windows/INetCache/Content.MSO/Albania-Egypt%20BIT%20(1993)
http://treaties.un.org/doc/Publication/UNTS/Volume%202055/v2055.pdf
http://www.legifrance.gouv.fr/jo_pdf.do?cidTexte=JORFTEXT000000195620&oldAction=rechExpTexteJorf
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl294s3720.pdf
http://arbitration.org/sites/default/files/bit/albania_greece_english.pdf
file:///C:/Users/pohl_j/AppData/Local/Microsoft/Windows/INetCache/Content.MSO/Albania-Hungary%20BIT%20(1996)
https://www.gov.il/BlobFolder/dynamiccollectorresultitem/albania_bit/he/international_agreements_albania_bit_eng.pdf
https://itra.esteri.it/Search/Allegati/43115
http://www.mofa.go.kr/incboard/faimsif/treaty_popup.jsp?ITEM_ID=E934F7987EC8C2D049256E0B000A1D48&ITEM_PARENT_ID=1BEF6EF18FC75B8449256E08002BD676
https://qbz.gov.al/share/IJjHemn7QXi5T7WeVXk0Qw
http://treaties.un.org/doc/Publication/UNTS/Volume%202559/v2559.pdf
http://www.miti.gov.my/miti/resources/auto%20download%20images/5567e04f82b3c.pdf
http://foreignaffairs.gov.mt/en/Treaties%20Series/Documents/Albania%20-%20Promotion%20and%20Protection%20of%20Investments%20Agreement%20-%2027%20January%202011.pdf
https://zoek.officielebekendmakingen.nl/trb-1994-145.pdf
https://traktaty.msz.gov.pl/getFile.php?action=getfile;0&iddok=5428
http://dre.pt/pdf1s/1999/05/110A00/24562465.pdf
http://www.wipo.int/wipolex/en/other_treaties/text.jsp?file_id=246193
http://www.ved.gov.ru/system/laws/714/__eng.doc
http://www.uradni-list.si/_pdf/2000/Mp/m2000019.pdf
http://www.boe.es/boe/dias/2004/02/13/pdfs/A06648-06651.pdf
http://www.regeringen.se/contentassets/ab3dac14c18b40a1919049af310c6335/so-19967
http://www.wipo.int/wipolex/en/other_treaties/text.jsp?file_id=246213
file:///C:/Users/pohl_j/AppData/Local/Microsoft/Windows/INetCache/Content.MSO/Albania-Tunisia%20BIT%20(1993)
https://www.trade.gov.tr/legislation/bilateral-investment-treaties
http://arbitration.kiev.ua/uploads/kucher/3.%20Albania-Ukraine_2002_EN.pdf
http://www.wipo.int/wipolex/en/other_treaties/text.jsp?file_id=246235
http://tcc.export.gov/Trade_Agreements/All_Trade_Agreements/exp_002622.asp
http://servicios.infoleg.gob.ar/infolegInternet/anexos/70000-74999/71641/norma.htm
https://www.ris.bka.gv.at/Dokumente/BgblAuth/BGBLA_2006_III_5/BGBLA_2006_III_5.pdfsig
http://www.andi.dz/PDF/accords/europe/46-1991%20exembour.pdf
http://www.andi.dz/PDF/accords/europe/25-2002.pdf
http://tfs.mofcom.gov.cn/article/h/aw/201002/20100206778960.shtml
http://www.wipo.int/wipolex/en/treaties/text.jsp?file_id=246273
https://www.retsinformation.dk/forms/R0710.aspx?id=23096
https://www.joradp.dz/HFR/Index.htm
http://finlex.fi/fi/sopimukset/sopimussarja/2007/20070005.pdf
http://www.andi.dz/PDF/accords/europe/01-1994.pdf
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl202s0286.pdf
http://arbitration.org/sites/default/files/bit/algeria_greece_french.pdf
http://treaty.kemlu.go.id/index.php/treaty/download/826
http://www.agreements.jedco.gov.jo/main/doc/Investment_Agreement_Algerya.html
http://www.mofa.go.kr/incboard/faimsif/treaty_popup.jsp?ITEM_ID=475692C8DA77212B4925680B001D82B9&ITEM_PARENT_ID=D828837C1282402C4925680B000DA365
http://www.miti.gov.my/miti/resources/auto%20download%20images/5567e0a60cbe8.pdf
https://zoek.officielebekendmakingen.nl/trb-2007-79.pdf
http://dre.pt/pdf1s/2005/07/145A00/44084419.pdf
https://www.joradp.dz/HFR/Index.htm
https://www.joradp.dz/HFR/Index.htm
https://treaties.dirco.gov.za/dbtw-wpd/images/20000924%20ALGERIA%20PROTECTION%20OF%20INVESTMENTS.pdf
http://www.boe.es/boe/dias/1996/03/08/pdfs/A09322-09324.pdf
http://www.regeringen.se/contentassets/465938fdd7a14c9bbae6aa1e2dab8b0d/avtal-med-algeriet-om-omsesidigt-framjande-och-skydd-av-investeringar
http://www.admin.ch/ch/f/as/2006/1911.pdf
http://www.andi.dz/PDF/accords/afrique/73-2006.pdf
file:///C:/Users/pohl_j/AppData/Local/Microsoft/Windows/INetCache/Content.MSO/Algeria-Türkiye%20BIT%20(1998)
http://api.atos.mdic.gov.br/international-act/document/52
http://www.assemblee-nationale.fr/13/pdf/projets/pl1490.pdf
http://www.bgbl.de/xaver/bgbl/start.xav?startbk=Bundesanzeiger_BGBl&jumpTo=bgbl205s0708.pdf
https://itra.esteri.it/Search/Allegati/41003
http://dre.pt/pdf1s/1998/12/290A00/68636866.pdf
https://treaties.dirco.gov.za/dbtw-wpd/images/20050217AngolaInvestments.pdf
https://webarchive.nationalarchives.gov.uk/20130107114621/http:/www.fco.gov.uk/resources/en/pdf/3706546/3872894/fco_ref_tr_ippa_angola
http://servicios.infoleg.gob.ar/infolegInternet/anexos/70000-74999/71641/norma.htm
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kqOmnZU=&tipo=kg==&id=lKSomw==&caso=pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%201985/v1985.pdf
https://www.ris.bka.gv.at/Dokumente/BgblPdf/1994_893_0/1994_893_0.pdf
http://servicios.infoleg.gob.ar/infolegInternet/anexos/0-4999/522/norma.htm

Argentina-Bolivia BIT (1994)
Argentina-Bulgaria BIT (1993)
Argentina-Canada BIT (1991)
Argentina-Chile BIT (1991)
Argentina-Chile FTA (2017)
Argentina-China BIT (1992)
Argentina-Chinese Taipei BIT (1993)
Argentina-Costa Rica BIT (1997)
Argentina-Croatia BIT (1994)
Argentina-Cuba BIT (1995)
Argentina-Czech Republic BIT (1996)
Argentina-Denmark BIT (1992)
Argentina-Dominican Republic BIT (2001)
Argentina-Ecuador BIT (1994)
Argentina-Egypt BIT (1992)
Argentina-El Salvador BIT (1996)
Argentina-Finland BIT (1993)
Argentina-France BIT (1991)
Argentina-Germany BIT (1991)
Argentina-Greece BIT (1999)
Argentina-Guatemala BIT (1998)
Argentina-Hungary BIT (1993)
Argentina-India BIT (1999)
Argentina-Indonesia BIT (1995)
Argentina-Israel BIT (1995)
Argentina-Italy BIT (1990)
Argentina-Jamaica BIT (1994)
Argentina-Japan BIT (2018)
Argentina-Korea BIT (1994)
Argentina-Lithuania BIT (1996)
Argentina-Malaysia BIT (1994)
Argentina-Mexico BIT (1996)
Argentina-Morocco BIT (1996)
Argentina-Netherlands BIT (1992)
Argentina-New Zealand BIT (1999)
Argentina-Nicaragua BIT (1998)
Argentina-Panama BIT (1996)
Argentina-Peru BIT (1994)
Argentina-Philippines BIT (1999)
Argentina-Poland BIT (1991)
Argentina-Portugal BIT (1994)
Argentina-Qatar BIT (2016)
Argentina-Romania BIT (1993)
Argentina-Russian Federation BIT (1998)
Argentina-Senegal BIT (1993)
Argentina-South Africa BIT (1998)
Argentina-Spain BIT (1991)
Argentina-Sweden BIT (1991)
Argentina-Switzerland BIT (1991)
Argentina-Thailand BIT (2000)
Argentina-Tunisia BIT (1992)
Argentina-Tiirkiye BIT (1992)
Argentina-Ukraine BIT (1995)
Argentina-United Arab Emirates BIT (2018)
Argentina-United Kingdom BIT (1990)
Argentina-United States BIT (1991)
Argentina-United States BIT (1991) - Exchange of Notes (1992)
Argentina-Venezuela BIT (1993)
Argentina-Viet Nam BIT (1996)
Armenia-Argentina BIT (1993)
Armenia-Austria BIT (2001)
Armenia-Belgium/Luxembourg BIT (2001)
Armenia-Bulgaria BIT (1995)
Armenia-Canada BIT (1997)
Armenia-Egypt BIT (1996)
Armenia-Finland BIT (2004)
Armenia-France BIT (1995)
Armenia-Germany BIT (1995)
Armenia-India BIT (2003)
Armenia-Israel BIT (2000)
Armenia-Italy BIT (1998)
Armenia-Japan BIT (2018)
Armenia-Kazakhstan BIT (2006)
Armenia-Korea BIT (2018)
Armenia-Latvia BIT (2005)
Armenia-Lithuania BIT (2006)
Armenia-Netherlands BIT (2005)
Armenia-Qatar BIT (2002)
Armenia-Romania BIT (1994)
Armenia-Sweden BIT (2006)
Armenia-Switzerland BIT (1998)
Armenia-Ukraine BIT (1994)
Armenia-United Kingdom BIT (1993)
Armenia-United States BIT (1992)
Armenia-Uruguay BIT (2002)
Australia-Argentina BIT (1995)
Australia-Chile BIT (1996)
Australia-Chile FTA (2008)
Australia-China BIT (1988)
Australia-Czech Republic BIT (1993)
Australia-Egypt BIT (2001)
Australia-Hong Kong (China) BIT (1993)
Australia-Hong Kong (China) FTA (2019)
Australia-Hungary BIT (1991)
Australia-India BIT (1999)
Australia-Indonesia BIT (1992)
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Australia-Indonesia CEPA (2019)
Australia-Japan EPA (2014)
Australia-Korea FTA (2014)
Australia-Lao PDR BIT (1994)
Australia-Lithuania BIT (1998)
Australia-Malaysia FTA (2012)
Australia-Mexico BIT (2005)
Australia-New Zealand ANZCERTA Investment Protocol (2011)
Australia-Pakistan BIT (1998)
Australia-Papua New Guinea BIT (1990)
Australia-Peru BIT (1995)
Australia-Peru FTA (2018)
Australia-Philippines BIT (1995)
Australia-Poland BIT (1991)
Australia-Romania BIT (1993)
Australia-Singapore Amendment (2016)
Australia-Singapore FTA (2003)
Australia-Sri Lanka BIT (2002)
Australia-Thailand FTA (2004)
Australia-Tiirkiye BIT (2005)
Australia-United Kingdom FTA (2021)
Australia-United States FTA (2004)
Australia-Uruguay BIT (2001)
Australia-Uruguay BIT (2019)
Australia-Viet Nam BIT (1991)
Austria-Albania BIT (1993)
Austria-Algeria BIT (2003)
Austria-Argentina BIT (1992)
Austria-Armenia BIT (2001)
Austria-Azerbaijan BIT (2000)
Austria-Bangladesh BIT (2000)
Austria-Belarus BIT (2001)
Austria-Belize BIT (2001)
Austria-Bosnia and Herzegovina BIT (2000)
Austria-Bulgaria BIT (1997)
Austria-Cambodia BIT (2004)
Austria-Chile BIT (1997)
Austria-China BIT (1985)
Austria-Croatia BIT (1997)
Austria-Cuba BIT (2000)
Austria-Czech Republic BIT (1990)
Austria-Egypt BIT (2001)
Austria-Estonia BIT (1994)
Austria-Ethiopia BIT (2004)
Austria-Georgia BIT (2001)
Austria-Guatemala BIT (2006)
Austria-Hong Kong (China) BIT (1996)
Austria-Hungary BIT (1988)
Austria-India BIT (1999)
Austria-Iran BIT (2001)
Austria-Jordan BIT (2001)
Austria-Kazakhstan BIT (2010)
Austria-Korea BIT (1991)
Austria-Kosovo BIT (2010)
Austria-Kuwait BIT (1996)
Austria-Kyrgyzstan BIT (2016)
Austria-Latvia BIT (1994)
Austria-Lebanon BIT (2001)
Austria-Libya BIT (2002)
Austria-Lithuania BIT (1996)
Austria-Malaysia BIT (1985)
Austria-Malta BIT (2002)
Austria-Mexico BIT (1998)
Austria-Moldova BIT (2001)
Austria-Mongolia BIT (2001)
Austria-Montenegro BIT (2001)
Austria-Morocco BIT (1992)
Austria-Namibia BIT (2003)
Austria-Nigeria BIT (2013)
Austria-North Macedonia BIT (2001)
Austria-Oman BIT (2001)
Austria-Paraguay BIT (1993)
Austria-Philippines BIT (2002)
Austria-Poland BIT (1988)
Austria-Romania BIT (1976)
Austria-Romania BIT (1996)
Austria-Russian Federation BIT (1990)
Austria-Saudi Arabia BIT (2001)
Austria-Serbia BIT (1989)
Austria-Serbia BIT (2001)
Austria-Slovakia BIT (1990)
Austria-Slovenia BIT (2001)
Austria-South Africa BIT (1996)
Austria-Tajikistan BIT (2011)
Austria-Tunisia BIT (1995)
Austria-Tiirkiye BIT (1988)
Austria-Ukraine BIT (1996)
Austria-United Arab Emirates BIT (2001)
Austria-Uzbekistan BIT (2000)
Austria-Viet Nam BIT (1995)
Austria-Yemen BIT (2003)
Austria-Zimbabwe BIT (2000)
Azerbaijan-Austria BIT (2000)
Azerbaijan-Belgium/Luxembourg BIT (2004)
Azerbaijan-Bulgaria BIT (2004)
Azerbaijan-Croatia BIT (2007)


https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kp+pnpo=&tipo=kg==&id=laCn&caso=pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kqOnmZc=&tipo=kg==&id=lZ+rnQ==&caso=pdf
http://www.treaty-accord.gc.ca/text-texte.aspx?id=101514
http://treaties.un.org/doc/Publication/UNTS/Volume%202170/v2170.pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kqSrl5U=&tipo=kg==&id=kp6lmZo=&caso=pdf
http://tfs.mofcom.gov.cn/aarticle/h/bk/201002/20100206785097.html?3103724996=125959334
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kqOnm5g=&tipo=kg==&id=mqOomg==&caso=pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kp+omZQ=&tipo=kg==&id=kqCjlQ==&caso=pdf
http://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=13355&tipo=1&id=5650&caso=pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kp+nm5o=&tipo=kg==&id=kqCqlw==&caso=pdf
http://www.mfcr.cz/assets/cs/media/Dohoda_2012_Dohoda-mezi-Ceskou-republikou-a-Argentinskou-republikou-o-podpore-a-vzajemne-ochrane-investic-anglicka-verze.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%201901/v1901.pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kp6jm5g=&tipo=kg==&id=kqarlw==&caso=pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kp+pmpo=&tipo=kg==&id=k52omQ==&caso=pdf
https://tratados.cancilleria.gob.ar/tratado_archivo.php?tratados_id=kqCjnJU=&tipo=kg==&id=lKapnA==&caso=pdf
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https://traktaty.msz.gov.pl/getFile.php?action=getfile;0&iddok=6230
http://www.mae.ro/sites/default/files/tratate/descarcare.php?doc=4824_2
https://www.mti.gov.sg/-/media/MTI/improving-trade/IIA/vietnam.pdf
http://www.boe.es/boe/dias/2011/12/17/pdfs/BOE-A-2011-19647.pdf
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Viet Nam-Sweden BIT (1993)

Viet Nam-Switzerland BIT (1992)
Viet Nam-Thailand BIT (1991)

Viet Nam-Tiirkiye BIT (2014)

Viet Nam-Ukraine BIT (1994)

Viet Nam-United Kingdom BIT (2002)
Viet Nam-Uruguay BIT (2009)

AANZFTA

Agreement on Investment under the ASEAN-India CECA
ASEAN-China Investment Agreement

ASEAN-Korea FTA

CAFTA-DR

CETA

China-Japan-Korea trilateral investment agreement
Colombia-Northern Triangle FTA

CPTPP

EFTA-Korea Investment Agreement
EFTA-Singapore FTA

EU-Singapore In Protection Agreement
EU-Viet Nam In Protection Agreement
First Protocol to amend the ASEAN-Japan CEPA
Korea-Central America FTA

MERCOSUR Protocol on Investment Cooperation and Facilitation
Mexico-Central America FTA

Mexico-Northern Triangle FTA

NAFTA

NAFTA - Joint interpretation

PACER plus

Pacific Alliance FTA

RCEP

SADC Protocol on Finance and Investment
Treaty of the Eurasian Economic Union

USMCA



http://www.regeringen.se/contentassets/27de4b1570a64603803b6a6c04cfca5d/overenskommelse-med-vietnam-om-framjande-och-omsesidigt-skydd-av-investeringar
http://www.admin.ch/ch/f/rs/c0_975_278_9.html
http://thaitreatydatabase.mfa.go.th/tlsearch
https://www.resmigazete.gov.tr/eskiler/2017/06/20170607M1-10.pdf
http://arbitration.kiev.ua/Uploads/Admin/В'єтнам%20укр_compressed.pdf
https://treaties.un.org/doc/Publication/UNTS/Volume%202224/v2224.pdf
http://apc.mef.gub.uy/innovaportal/file/726/13/appi-vietnam---uruguay_sp.pdf
https://www.mfat.govt.nz/assets/_securedfiles/FTAs-agreements-in-force/AANZFTA-ASEAN/Agreement-Establishing-the-ASEAN-Australia-New-Zealand-Free-Trade-Area-1.pdf
http://www.asean.org/storage/2016/04/ASEAN-India-Investment-Agreement-ASEAN-version.pdf
https://www.asean.org/wp-content/uploads/images/archive/22974.pdf
http://akfta.asean.org/uploads/docs/agreements/Investment-Full.pdf
http://www.ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republic-central-america-fta/final-text
http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf
http://www.mofa.go.jp/announce/announce/2012/5/pdfs/0513_01_01.pdf
http://sice.oas.org/TPD/COL_Norte/Text/Text_s.asp
http://www.mfat.govt.nz/Treaties-and-International-Law/01-Treaties-for-which-NZ-is-Depositary/0-Trans-Pacific-Partnership-Text.php
http://www.admin.ch/ch/f/rs/c0_975_228_1.html
http://www.efta.int/media/documents/legal-texts/free-trade-relations/singapore/EFTA-Singapore%20Free%20Trade%20Agreement.pdf
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/singapore/eu-singapore-agreement/texts-agreements_en
https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157393.pdf
https://www.mofa.go.jp/files/000480152.pdf
http://www.comex.go.cr/tratados/corea/
https://legislativo.parlamento.gub.uy/temporales/S2018050635-007187115.pdf
http://www.sice.oas.org/Trade/CACM_MEX_FTA/Text_s.asp
http://www.sice.oas.org/Trade/mextnorte/Mex_TNorte_s.asp
http://www.nafta-sec-alena.org/en/view.aspx?conID=590&mtpiID=142
https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/disp-diff/nafta-interpr.aspx?lang=eng
https://www.mfat.govt.nz/assets/Uploads/PACER-Plus-consolidated-legal-text.pdf
http://www.sice.oas.org/Trade/PAC_ALL/inversion.pdf
https://www.dfat.gov.au/sites/default/files/rcep-chapter-10.pdf
http://www.sadc.int/files/4213/5332/6872/Protocol_on_Finance__Investment2006.pdf
http://www.un.org/en/ga/sixth/70/docs/treaty_on_eeu.pdf
https://ustr.gov/trade-agreements/free-trade-agreements/united-states-mexico-canada-agreement/agreement-between




